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(3) Gary Born, International arbitration: cases and materials, Wolters Kluwer, USA
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World Business Law, September 2003, p. 69.
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(14)Emmanuel Gaillard: Lacorruptionsaisie parlesarbitresducommerceinternational,
revue de loarbitrage, comité francais de I'arbitrage, Paris, 2017, n.3, p. 805: «...
corruption is a scourge of international trade ..phenomena which remains a
prominent and pressing concern .. ».

(15) United Nations Convention Against Corruption, 2003, Foreword: « .... Corruption
is an insidious plague that has a wide range of corrosive effects on societies ... This
evil phenomenon is found in all countries—big and small, rich and poor ... «.

(16) The World Bank Group, combating corruption, 26 September 2016: ... The World
Bank Group considers corruption a major challenge . Business and individuals pay
an estimated 1.5 trillion in Bribes each yeah ...,.

(17) Corruption, Costs and Mitigating Strategies, International Monetary Fund (IMF)
Staffdiscussion note, Washington, 2016: « ... The costs of corruption are substantial.
Although these costs are hard to measure properly, a sense of the size of this
phenomenon can be gauged from bribes paid every year in both developing
countries and advanced economies. A recent estimate put the annual cost of
bribery alone at about $1.5 to $2 trillion (roughly 2 percent of global GDP). The
overall economic and social costs of corruption are likely to be even larger, since
bribes constitute only one aspect of the possible forms of corruption,.

(18) Transparency International, Corruption Perceptions Index 2017.
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(1ICC Case n.1110(1963)(10) ( 3) International Arbitration 282
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whether one is tacking the point of view of good governance or that of commercial
ethics it is impossible to close one eyes to the probable destination of amounts of this
magnitude ,and to the destructive effect thereof on the business pattern with consequent
impairment of industrial progress ... there exist a general principle of law recognized by
civilized nations that contracts which seriously violate bonus mores or international
public policy are invalid or at least unenforceable and they cannot be sanctioned by
courts or arbitrators... a case such as this ,involving such gross violations of good mo —
als and international public policy ,can have no countenance in any court either in the
Argentine or in France ,or ,for that matter ,in any other civilized country ,norinanya -
bitral tribunal. ... Thus ,jurisdiction must be declined in this case....
s dasill e w31
J.Gillis Wetter, Issues of corruption before International Arbitral Tribunal: the A -
thentic text and True meaning of judge G. Lagergrenos 1963 award ICC, Arbitration
International, Oxford University Press, Vol. 10, Issue 3, September 1994, p. 227.
JEL s e (S35 colundl TailSas 58Uy ros yumlly el gl 253091 e Dlall sal gl (e 5 (22)
Lol
Himpurna California Energy Ltd .v. Perusahaan Listruik Negara (Award) (4 may,(1999
Yearbook Commercial Arbitration XXV 13.
a1 el 8055 Lasss
..»The member of the arbitral tribunal do not live in an ivory tower ...no do they view
the arbitral process as one which operates in a vacuum divorced from reality ... the
arbitrators believe that cronyism and others forms of abuse of public trust do indeed
exist in many countries , causing great harm to untold millions of ordinary people in
myriad od insidious way . The arbitrators would rigorously oppose any attempt to use
the arbitral process to give effect to contracts contaminated by corruption..
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(24) Michael Nueher, Corruption in International Commercial Arbitration, selected
issues, Austrian Yearbook on International Arbitration, Vienna, 2015, p.4.« ICC
case n. 13384 (2013), 24 International Court of Arbitration Bulletin 62.
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ICC casedpadll Lilay S35 coledll LLAS 3 Taadl l;@J OS I ol sl sidl yo g
paxs G Lagergnen o ,dll aSall YA oo 188 Goa LT Led) Lad) 1963 /n. 1110
(298 1530 il dmlanal

(25) UNCITRAL Arbitration Rule (asrevisedin 2010), Article 23: (1. Thearbitral tribunal
shall have the power to rule on its own jurisdiction, including any objections with
respect to the existence or validity of the arbitration agreement. For that purpose,
an arbitration clause that forms part of a contract shall be treated as an agreement
independent of the other terms of the contract. ...." ICC Arbitrations Rules (in
force as from 1 March 2017), Article 6 : ' (5) In all matters decided by the Court
under Article 6(4), any decision as to the jurisdiction of the arbitral tribunal, except
as to parties or claims with respect to which the Court decides that the arbitration
cannot proceed, shall then be taken by the arbitral tribunal itself .. .
g,:‘usglmdmsz— 1023 80l 1 all (g Lol w Sl anl5Y1 5 5800 3 5o oS3 el 53
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S sbl b ool ¢ 506 ] s 2017 alal (2) w35 3B en o g3l g gus 50 S Lolual
13 3 Lay Lrealmia asas Zaa3l g 53l 3 4 Kl Ba Joad — 1: 16 30l a5 Ll
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 aan Y JBL o e S35 3laadl &3 ais 5(26)

= ICCcasen,6401. Westinghouse International Projects Company. v.National Power
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= Corporation ,(1991) Mealeyrs International Report (1) (7) 1992 section B.
dt is well established that the tribunal has jurisdiction to determine its own
jurisdiction , a proposition that is not dispute by the parties .. this basic principle
is reflected in both ICC Rules and Swiss Law ..Furthermore, the doctrine
kompetenz-kompetenz has been consistently confirmed by various decisions and
commentators, which similarly recognize their own competency is an inherent
attribute of international tribunals ..,.

(27) UNCITRAL Arbitration Rule (as revised in 2010), Article23: “I. ... A decision by the
arbitral tribunal that the contract is null shall not entail automatically the invalidity
of the arbitration clause... ' ICC Arbitrations Rules (in force as from 1 March 2017)
, Article 6:' 9- Unless otherwise agreed, the arbitral tribunal shall not cease to have
jurisdiction by reason of any allegation that the contract is non-existent or null
and void, provided that the arbitral tribunal upholds the validity of the arbitration
agreement. The arbitral tribunal shall continue to have jurisdiction to determine
the parties’ respective rights and to decide their claims and pleas even though the
contract itself may be non-existent or null and void. .. “
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W.L.Craig , William W.Park , J.Paulsson : International Chamber of Commerce
Arbitration , Oceana Publications) New York & (International Chamber of
= Commerce (ICC) Publishing , 2éme edition , Paris , 1990 , at. 65 ... acceptance of
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= this autonomy of the arbitration clause is conceptual cornerstone of international
arbitration ..
(28) Fiona Trust & Holding Corporation v. Privalov (2007) UKHL(40y.

‘...in the present case, it is alleged that the main agreement was in uncommercial
terms which, together with other surrounding circumstances, give rise to the
inference that an agent acting for the owners was bribed to consent it, but that
does not show that he was bribed to enter the arbitration agreement. It would have
been remarkable for him to enter into any charter without an arbitration agreement,
whatever its other terms had been ...the arbitration agreement can be invalidated
only on ground which relates to the arbitration agreement and is not merely a
consequence of the invalidity of the main agreement ...”.

(29) M .Hunter , G.Silver, Transnational Public Policy and its application in Investment
Arbitration, The Journal of World Investment & Tradevol.4,N.3, Geneva 2003, at.367.
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(32) Hunter & G Silva, op.cit. at. 367. Tory L.Harris, The Public Policy exception to
enforcement of International Arbitration Awards under the New York convention,
Journal of International Arbitration, Vol 24, Issuel, Wolters Kluwers, Kluwer Law
International, The Netherlands 2007, at.11.

 yama )Y JBL G e Lo Sasac elld sal g2 5(33)

European Gas Turbines S.A .v. Westman International Ltd , Paris Court of
Appeal, Judgment of 30 september 1993, Comm. Arb. 198 (1995). James Barrat,
HavelyIchilcik: Bribery and International Arbitration, the European & Middle
Eastern Arbitration Review, 2011, (9), p.10.
“... acontract having as its aim and object a traffic in influence through the payment
of bribes is contrary to French international public policy as well as to the ethics
of international commerce as understood by the large majority of States in the
international community .. .
*World Duty Free Company Ltd.v. the Republic of Kenya, ICSID casen. ARB/00/7
(2006).
World Duty Free Company i ,a e 1 1989 ale 1 SYL Loadll pili 5 el
Ll go (s ol (8 Soall ikl iadny Bl sl Wi LoSa po luse Ltd
QIS 8 LBl by nl oliy Alas 5ud wanill L1 s §ste Sal el ol sl
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‘.. in light of domestic laws and international conventions relating to corruption,
and in the light of the decisions taken in this matter by courts and arbitral tribunals,
this tribunal is convinced that bribery is contrary to the international public policy
of most, if not all, States".
3kl el Gaus M pal
InceysaVallisoletana S.L..v. Republic of El Salvador, ICSID case n. ARB/03 /21 (2006):
' ... it is uncontroversial that respect for the law is a matter of public policy not
only in El Salvador, but in any civilized country. If this tribunal declares itself
competent to hear the disputes between the parties, it would completely ignore the
fact that, above any claim of an investor, there is a meta—positive provision that
prohibits attributing effects to an act done illegally ..".
#Metal-Tech Ltd. v. Republic of Uzbekistan, ICSID case No. ARB/10/3 (2013).
Uzmetal &4 ae &0 L3I Metal Tech &8 cady Ls:.‘:!l_; Loadll BlEy padlssg
(s gas g N.s.u.s.djll olaiie pualy WY GBSl 3 ool oS ds Technology
elly e 8 5Me 8 aiiue Uzmetal & 58 Jlawl; oo % 50 Ly Metal Tech & ,a aalus
OBS ) Jans (5 ,aT Lals (o a3laill § g 5o G_.And_Know—how Loaglly Lamill a8 yaa
ALl g sl Bake celll e e pass o sle JUI (ol (oo LRAU 750 L By 51
ol ol 5 uaall 3aIl Uzmetal & ,a puas L3 Wiy . Uzmetal & 52 Ijm
2t Lolia ollial Ak (5591 geall alad) Ko 33312006 ale 5 & pall 3y 3
OB 5 5T U gas s s8ati (A il g Aabidl aladtil agielinl Cous Uzmetal &,z u.d:y
LS5 S as o slAL US-')ﬁ“ "JJ&J‘ oulae Ge G Haie gl 5 s e wns
8 L5 5 Y) _,lsyn 28 51« o sl S T Uzmetal 3588 aladl o sisal ol 5uls
8 Lwa 3l Uzmetal & 8 Ludas o 381 5l 4300 e lgs] ) 507 Lae Uzmetal & 55 ao Las sic
ol 3 (2010 ale Uzmetal 358 olad &S5 531 Lulais¥l Lall alal s seal
Ll 5 il Ll paluaial s dale geall Gl el Ll sle Ll & s
il gy olesdll o L (55591 03U 5 LB Sl 2301 ) Lains Zaas€al
Jlie (Soaal ¥ 50 e day 51 Metal Tech &5 was dil5 ol wads (Jadll s Lo Laiiw)
(U531 5555 s 3 B sl dcall 5 G s Lhal) anl) Laad 5 &Ll loas
aSatll S el s Lees
¢ ...corruption is established to an extent sufficient to violate Uzbekistan law in
connection with the establishment of the claimant’s investment in Uzbekistan. As
a consequence, the investment has not been implemented in accordance with the
laws and regulations of the contracting party in whose territory the investment is
made as required by the BIT. .... This tribunal lacks jurisdiction over this dispute...
The idea ... is not to punish One party at the cost of the other but rather to ensure
the promotion of the rule of Law.....

el Go w5l
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= Michael A. Losco, Charting a New Course: Metal-Tech .v. Uzbekistan and the
treatment of corruption in Investment Defense Trade, Duke Law Journal, Duke
University, School of Law, Durham, UK, 2014, p37.

(34) Mohamad Naquib Ishan Jan and AbdulrashidLawanHaruna, The role of the
Arbitration in the resolution of international commercial disputes, International
Islamic University Malaysia, (ITUM) Law Journal 2014, 22(2), p 265. Cecily rose:
questioning the role of international arbitration in the fight against corruption,
Journal of International Arbitration, Vol 24, Issue2, Wolters Kluwers, Kluwer
Law International, The Netherlands, 2007, at 183.
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(35) Mohamad Abdel Raouf, How should international arbitrators tackle corruption
issues¢, International Center for Settlement of Investment Disputes, ICSID Review,
Oxford University Press, 2009, 24(1), p116: Tran Bao Cao, Proving corruption
allegations in International Arbitration, LLM Research Paper, Faculty of Law,
Victoria University of Wellington, New Zealand 2017, p 41 etss.
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(36) Nigel Blackaby and Constantine Partasides with Alan Redfern and Martin Hunter,
International Arbitration, Oxford University Press, UK, 2015, P140 .
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(37) Michael Hwang and Kevin Lim, Corruption in arbitration: Law and Reality, Asian
International Arbitration Journal, Wolters Kluwers & Singapore International
Arbitration Center, The Netherlands, Vol 8., Issue 1, 2012, p.4 ets.

(38) Michael Hwang, Kevin Lim: supraat17.

(39) Michael Hwang, Kevin Lim: supraat 18.
(40) Nigel Blackaby and Constantine Partasides with Alan Redfern and Martin Hunter,
supra note 5 at 538.
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(41) Alexis Mourre, Arbitration and Criminal Law: reflexions on the duties of the
arbitrator, Journal of international arbitration, Wolters Kluwers, Kluwer Law
International, The Netherlands, vol 22 .n. 1. 2006 at.95.

(42) Bernardo Cremades and David]. and A. Carins, op.cit. at 84.

(43) English court, Westcare case, 2000, Q.B. 288, mentioned in Abdulhay Sayed:

Corruption in International and Commercial Arbitration, The Hague, Kluwer Law
Arbitration 2004, at. 281.
' .... Ministers and government officials are in certain parts of the world customarily
bribed to procure lucrative contracts for the suppliers of arms and the providers of
building and construction projects .. against these consideration it is necessary
to take into account the importance of sustaining the finality of international
arbitration awards in the jurisdiction which is the venue of more international
arbitrations than anywhere else in the world .. "

(44) Himpurna California Energy Ltd .v. Perusahaan Listruik Negara (Award) (4
may1999) Yearbook Commercial Arbitration XXV, The Netherlands, Kluwer
Law International, 2000, p 13. Priyatana Abdurraysid, They said I was going to be
Kidnapped, Mealeyo s International Arbitration Report, Lexisnexis, USA, vol. 18
,n.6,June 2003, at 30.

« ... I'tried to argue that the condition of PLN then actually resulted from a contract
drawn up through KNN (corruption, collusion, nepotism), where the foreign was
required to hand over a portion of its shares to certain party in Indonesia without
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= any payment of even one cent. Thus, in my opinion, this case out to be handed
over to the office of Attorney General for investigation. It was found out to later
on, however, that the Indonesian party disagreed because the KNN issue involved
various officials of the Republic of Indonesia and would be revealed in the open, ...
the president at that time was Habibie,.

(45) Daniel Goldenbaum, Loarbitre international face a la corruption, McGill
Law Journal, Montreal, Vol.82, Issue 2, 20152016,— p 85 et s Christian Albanesi
and Emmanuel Jolivet, Dealing with corruption in arbitration: a review of ICC
experience, 2013, Vol. 24, Bull ICC, suppl. P 27.

= O 5olEl) ae 94 (o (1986 & ,uiCuyl b lad) Bliie «goladll o N (gLl e (46)
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(47) Francois Vincke, Recentanti—corruptioninitiativesand theirimpactonarbitration,
Bull. CCI, suppl. vol. 24,2013, p5. Pierre Mayer, Loiapplicable et respect deslois de
police, mentioned in Pierre Billet: Les commissions illicites: definition, traitement
juridique et fiscal, Paris, Publication ICC, 1992, 49.

(48) UNCITRAL Arbitration Rule (as revised in 2010), Article 27: — 1. Each party shall
have the burden of proving the facts relied on to support its claim or defence.
2. Witnesses, including expert witnesses, who are presented by the parties to testify
to the arbitral tribunal on any issue of fact or expertise may be any individual,
not withstanding that the individual is a party to the arbitration or in any way
related to a party. Unless otherwise directed by the arbitral tribunal, statements
by witnesses, including expert witnesses, may be presented in writing and signed
by them. 3.At any time during the arbitral proceedings the arbitral tribunal may
require the parties to produce documents, exhibits or other evidence within such
a period of time as the arbitral tribunal shall determine. 4. The arbitral tribunal
shall determine the admissibility, relevance, materiality and weight of the evidence
offered. . ICC Arbitrations Rules (in forceas from 1 March 2017), Article 25: — 1. The

= arbitral tribunal shall proceed within as short a time as possible to establish the facts
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= ofthe case by allappropriate means. 2. After studying the written submissions of the
parties and all documents relied upon, the arbitral tribunal shall hear the parties
together in person if any of them so requests or, failing such a request, it may of
its own motion decide to hear them. 3.The arbitral tribunal may decide to hear
witnesses, experts appointed by the parties or any other person, in the presence
of the parties, or in their absence provided they have been duly summoned. 4.The
arbitral tribunal, after having consulted the parties, may appoint one or more
experts, define their terms of reference and receive their reports. At the request of
a party, the parties shall be given the opportunity to question at a hearing any such
expert. 5.At any time during the proceedings, the arbitral tribunal may summon
any party to provide additional evidence. 6.The arbitral tribunal may decide the
case solely on the documents submitted by the parties unless any of the parties
requests a hearing.".
Gk JS Ble e g 1227 80l gl s 5Lail Aol L anlsY) 8 ,al8l 5S e a3 acl 53
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463 o (il g0 e s 235 0 Lgale ¢ YT 3 AT G b G el e
IBA Rules on the taking evidence in international arbitration (2010).
ICC (6497).n. wu_q 1999 ale sulall U_MS;JI BB P A PR RPA TR A (R POA TP (49)
ICC casen ,(1999)6497 . yearbook Commercial Arbitration ,XXIV.71
Sl LA sl 505 Leas
.. thealleging party maybring some relevantevidence foritsallegation, without these
elementbeingreally conclusive.. Insuch case, thearbitral tribunal may exceptionally
request the other party to bring some counterevidence if such task is possible and not
too burdensome. If the other party does not bring such counter evidence, the arbitral
tribunal may conclude that the facts alleged are proven. However, such change in the
burden of proof is only to be made in special circumstances and for very good
reasons..".
L g Jmiil e 1231 g,
Karen Mills, Corruption and other illegality in the formation and performance of
contracts and in the conduct of arbitration relating thereto, mentioned in Albert Van
Den Berg dir. ICCA Congress Series n.11 International Commercial Arbitration:
Important Contemporary Questions, Kluwer Law International, La Haye, 2003, p 288.
(50) Mojtaba Kazazi, Burden of proof and related issues: a study an evidence before
= international tribunals, Kluwer Law International, Boston, 1996 , p22.
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= ICCcasen. 7047 (1994) Yearbook Commercial Arbitration XXI, 1996, 79: 0 ... ifa
claimant asserts claims arising from a contract, and the defendant objects that the
claimant,s rights arising from the contract are null due to bribery, it is up to the
defendant to present the fact of bribery and the pertaining evidence with the time
allowed to him for presenting facts. The statement of facts and the burden of proof
are therefore upon the defendant ... "

(51) Michael J. Bond, The standard of proof in International Commercial Arbitration,
Arbitration , Charted Institute of Arbitrator, Vol. 77, Issue 3, 2011, p45. Stephan
Wilske and Tood J.Fox, Corruption in International Arbitration and problems
with standard of proof: baseless allegation or prima facie evidences in Stefan
Michael Kroll dirc, International Arbitration and International Commercial Law:
Synergy, convergence and evolution, Kluwer Law International, La Haye 2011,
P489.

lall ol Lol allarall dond 5 sladll e aSatll eLadll s a3 Gl 5 IS pal
Vladislav Kim & others .v. Republic of Uzbekistan ICSID Case n. ARB/132017)6 ).
“ .. Respondents objection is that Claimants procured their investment through
corruption and that the claim arising from an investment so procured is not as a
consequence admissible ... The tribunal concludes that it is difficult to assess whether
or not any overpayment was made because there is uncertainly in valuing the shares
themselves. Moreover, even if there were some overpayment, the mere fact of such
overpayment would not in and of itself establish that the overpayment should be
regarded as a bribe..”

(52)Westinghouse Interno projects Co, Westinghouse Elec S.A and Barns & Roe
Enterprises, Inc c. Natol Power Corp. and the Republic of Philippine , ICC n. 6401
(1991). Mealeyos International Arbitration, 31.1992, Report 1992, 7(1).

(53)ICC casen. 5622 (1988), Yearbook Commercial Arbitration, 19.105.

= (54) African Holding Company of America Inc & Société Africaine de construction au Congo
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SARL .v. Democratic Republic of the Congo, ICSID case n. ARB/052008) 21/). =
gals el 23 3 s
Edf) Services (Ltd. v.Romania ,ICSID case..n. ARB:(2009),13 /05/

.. oIn any case ;however ,corruption must be proven and its notoriously difficult
to prove since ,typically ,there is little or no physical evidence ,The seriousness of
the accusation of corruption in the present case ,considering that it involves officials
at the highest level of the Romanian Government at the time ,demands clear and
convincing evidence . There is a general consensus among international tribunals and
commentators regarding the need for a high standard of proof of corruption."..

 amn Y JBU Jas e (S35 Lol yas 5 Ll sda slaiel e DIl aal pll a5 (55)
#ICC case n. 6497(1999) , Yearbook Commerecial of Arbitration m XXIV 71.
I s (e abl) (ool o o sl oLttt aiall Can sas - 3YL Lol 55 Gl
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. the importance of the commission paid to claimant in this case is indeed
extraordmary. Even if claimant alleges that, without their assistance, respondent
would have recorded nothing on those amounts, a commission of 33,33% is
extremely unusual. Claimant notes that the global amount of such compensation
was only representing a very small percent of the total contract value however,
the services rendered here were not concerning the total value of the contract but
only the payment by the clients of two pieces amounts and it is only logical that
the compensation should be calculated on those amounts, as indeed is stipulated in
Product Agreement Q .. "
ICC case n. 9333 ((1999), Yearbook Commercial Arbitration XXV 13.
xICC casen. 8891 (2000), Journal of International Law, 4.1076 .
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.. it is rare that an agent receives a commission of more than 1% or 2 % .. the
commission received is excessively high and necessary indicated that the consultants
were expected to make payments to third parties ..as the tribunal explained, it is
expected thata consultantactivities are documented by means of written memoranda
and reports. consequently, an agentos refusal to provide evidence of his activity
constitutes a fortiori an indication of illicitness ..."
:930 Law International of Journal ,(1984)) 3916 .n case ICC: gal, < 3losadl 13 (35
el Sl i Jraiil o 3L
Mathias Scherrer : Circumstantial Evidence in corruption cases before international
arbitral tribunal , International Arbitration Law Review , Sweet & Maxwell, London
2002, 29(5)(2) at.14. Daniel Glodenbaum :op.cit p. 82. Vladimir Khvalei: Using Red
Flags to prevent arbitration from becoming a safe harbor for contracts that disguise
corruption , ICC Bull spec. Paris, vol.24 . 2013 .p. 15 et s.
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