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(2) Nicolas Binctin, Le capltal intellectuel, Revue Communication commerce ¢lectronique 2005, n° 9,

étude 32, p.1 et suivant. Disponible sur: http://www.lexisnexis.com/fr/droit/results/docview/docview.
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(3) James E. Hawes, fragrance as trademark, International Trademark Association, The Law Journal of
the International Trademark Association, Trademark Reporter 1989, volume 79, No.2, pp.134135-.
available at:http://heinonline.org/HOL/Page?handle=hein.journals/thetmr79&id=1&size=2&collecti
on=thetmr&index=journals/thetmr; Elias Bettina, Do Scents Signify Source: An Argument Against
Trademark Protection for Fragrances, International Trademark Association, The Law Journal of
the International Trademark Association, Trademark Reporter 1992, volume 82, No.4, pp.476478-.
available at:http://heinonline.org/HOL/Page?handle=hein.journals/thetmr82&id=3&collection=thet
mr&index=journals/thetmr#.
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(4) Faye M. Hammersley, The Smell of Success: Trade Dress Protection for Scent Mark, Marquette
Intellectual Property Law Review 1998, Volume 2, Issue 1, Article 4, pp.106107-. available at:
http://scholarship.law.marquette.edu/cgi/viewcontent.cgi?article=1015&context=iplr

(5) Jerome Gilson and Anne Gilson Lalonde, Cinnamon buns, marching ducks and cherry scented
racecar exhaust: protecting nontraditional trademarks, International Trademark Association, The Law
Journal of the International Trademark Association, The Law Journal of the International Trademark
Association, Trademark Reporter 2005, volume 95, No.4, p.775. available at: http://heinonline.org/
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(6) Alice Pezard et Jean-Christophe Tristant, Quelle protection juridique pour les fragrances?, Lexbase
Hebdo édition affaires n°418 du 2 avril 2015, p.3. Disponible sur: http://www.avocatparis.org/system/
files/worksandcommissions/propriete_intellectuelle 11 fevrier 2015.pdf

(7) Christophe Caron, pour la protection des fragrances de parfum par le droit d’auteur, La Semaine Juridique,
édition général 2013, n°9, p.1. Disponible sur: http://www.lexisnexis.com/fr/droit/results/docview/
docview.do?docLinkInd=true&risb=21_ T27380042842& format=GNBFULL&sort=BOOLEAN&start
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(8) Jerre B. Swann and others, Trademarks and marketing, International Trademark Association, The Law
Journal of the International Trademark Association, The Law Journal of the International Trademark

Association, Trademark Reporter 2001, volume 91, No.1, p.790. available at: http://heinonline.org/
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(9) Linda Annika Erlandsson, The future of Scents as Trademarks in the European Community- Based
on a comparison to the American Experience, Master thesis, Faculty of Law, University of Lund,
Sweden 2004, p.11. available at: https://lup.lub.lu.se/luur/download?func=downloadFile&recordOI
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(10) David W. Barnes, A New Economics of Trademarks, Northwestern Journal of Technology and
Intellectual Property, Fall 2006, volume.5, Issue.1, p.32. available at: https://scholarlycommons.law.
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volume 100, No.6, p.1337. available at: http://heinonline.org/HOL/Page?handle=hein.journals/thet
mrl100&id=1&size=2&collection=thetmr&index=journals/thetmr

(21) James E. Hawes, fragrance as trademark, op.cit, p.134; Faye M. Hammersley, The Smell of Success,
op.cit, pp.127 - 131.
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(45) Article L. 7111-de Code de la propriété intellectuelle, publié au Journal officiel du 3 juillet 1992,
Version en vigueur au 22 octobre 2015: «La marque de fabrique, de commerce ou de service est
un signe susceptible de représentation graphique servant a distinguer les produits ou services d’une
personne physique ou morale. Peuvent notamment constituer un tel signe: a) Les dénominations
sous toutes les formes telles que: mots, assemblages de mots, noms patronymiques et géographiques,
pseudonymes, lettres, chiffres, sigles; b) Les signes sonores tels que: sons, phrases musicales; c¢) Les
signes figuratifs tels que: dessins, étiquettes, cachets, lisiéres, reliefs, hologrammes, logos, images de
synthése; les formes, notamment celles du produit ou de son conditionnement ou celles caractérisant
un service; les dispositions, combinaisons ou nuances de couleursy.
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(46) Pascale Tréfigny, Les signes olfactifs ne sont définitivement plus pour demain, revue de Propriété
industrielle, Mars 2003, n°3, Commentaire.19, p.1.

(47) Lewi Georges, La marque, op.cit, p.88.

(48) Nicolas Bouche, Les parfums et le droit d’auteur, Revue de jurisprudence de droit des affaires, octobre
2006, p.919, Editions Francis Lefebvre, Paris, France.

(49) Nicolas Binctin, Le cumul d’appropriation: du parfum au logiciel, op.cit, N°12, étude 36.

(50) Ralf Sieckmann v Deutsches Patent- und Markenamt, Court of Justice of the European Communities,
Judgment of the Court of 12 December 2002, Case C-27300/, reports of Cases: 2002 I-11737.
Auvailable at:http://curia.europa.eu/juris/showPdf.jsf?text=&docid=47585&pageIndex=0&doclang=e
n&mode=Ist&dir=&occ=first&part=1&cid=18617
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(51) First Council Directive 89104//EEC of 21 December 1988 to approximate the laws of the Member
States relating to trade marks.

(52) Paul Leo Carl Torremans, Trademark Law: Is Europe Moving Towards an Unduly Wide Approach
for Anyone to Follow the Example?, Journal of Intellectual Property Rights, March 2005, volume
10, p.130.

(53) Decision of the Second Board of Appeal of Office for Harmonization in the Internal Market (OHIM), 11
February 1999 in Case R 1562-1998/. Available at: http://www.copat.de/download/R0156 _19982-.pdf.
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(54) Office for Harmonization in the Internal Market (OHIM): is the European Union agency responsible
for managing two important vehicles for the protection of creativity and innovation — the Community
trade mark and the registered Community design. For more information, see: https://oami.europa.cu/
ohimportal/en/about-ohim

(55) Decision of the Third Board of Appeal of Office for Harmonization in the Internal Market (OHIM),

5 December 2001 in Case R 7113-1999/: “The Board is of the view that smells, considered in the
abstract, may be capable of becoming accepted in trade as an independent means of distinguishing
between under takings within the meaning of this provision. Although olfactory marks are not
expressly mentioned in Article 4 in Community trade mark regulation Council, it is clear from the
wording thereof that the list of certain forms of trade mark is given merely by way of example and
does not preclude other kinds of trade mark. This has been recognized repeatedly by the Office’s
Boards of Appeal, for example in relation to color marks. The wording of Article 4 CTMR also
admits the interpretation that smell signs are registrable in theory”. Available at: http://www.copat.de/
markenformen/wrp2002/wrp10.pdf
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(56) Community trade mark regulation Council, Regulation (EC) No 2072009/of 26 February 20090n the
Community trademark, Official Journal of the European Union, 242009/3/. Article 4: A Community
trade mark may consist of any signs capable of being represented graphically, particularly words,
including personal names, designs, letters, numerals, the shape of goodsor of their packaging,
provided that such signs are capable of distinguishing the goods or services of one undertaking from
those of other undertakings.

(57) Jean-Christophe Troussel and Pieter Van der Broecke, Is European trademark law getting in good
shape?, fragrance as trademark, International Trademark Association, The Law Journal of the
International Trademark Association, Trademark Reporter 2003, volume 93, No.1, p.1069. Available
at: http://www.inta.org/TMR/Documents/Volume%2093/vol93 no5_a4.pdf

(58) Decision of the Third Board of Appeal of Office for Harmonization in the Internal Market (OHIM),
5 December 2001 in Case R 7113-1999/.
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http: /europa.eu /rapid /press-release_ IP-15-4823_ fr.htm: 591 s, <1y

(60) Lure Marino, A vos marques, préts, partez!, revue de propriété industrielle, n°6 , juin 2015, alerte 44.

(61) Regulation (EC) No 24242015/ of the European Parliament and of the Council of 16 December 2015,
amending Council Regulation (EC) No 2072009/ on the Community trade mark and Commission
Regulation (EC) No 286895/ implementing Council Regulation (EC) No 4094/ on the Community
trade mark, and repealing Commission Regulation (EC) No 286995/ on the fees payable to the Office
for Harmonization in the Internal Market (Trade Marks and Designs), Official Journal of the European
Union, L 3412015/12/24 ,21/. Available at: http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=
CELEX:32015R2424&from=EN
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(62) Regulation (EC) No 2424 / 2015 of the European Parliament and of the Council of 16 December
2015,article 4: «An EU trade mark may consist of any signs, in particular words, including personal
names, or designs, letters, numerals, colours, the shape of goods or of the packaging of goods, or
sounds provided that such signs are capable of: b) being represented on the Register of European
Union trademarks, (“the Register”), in a manner which enables the competent authorities and the
public to determine the clear and precise subject matter of the protection afforded to its proprietor».

(63) Trademark Act of 1946, (‘LANHAM ACT”), 15 U.S. Code Chapter 22, Subchapter III—Construction
and definitions, § 1127: The term “trademark” includes any word, name, symbol, or device, or any
combination thereof ..”.

(64) Trademark Act of 1946, (“LANHAM ACT”), 15 U.S. Code Chapter 22, Subchapter —The Principal
Register, § 1052 (§ 2)—Trademarks registrable on principal register; concurrent registration, (e)
Consists of a mark which: (1) when used on or in connection with the goods of the applicant is merely
descriptive or deceptively mis descriptive of them.. .
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Intellectual Property Review 1995, volume 17, Issue 8, pp.378 - 379.
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(69) Faye M. Hammersley, The Smell of Success, op.cit, pp.124 - 126.
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U.S.P.Q.2d 1238.
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(71) United States Patent and Trademark Office, Mars 1991, Reg. No. 1,639,128.

(72) Faye M. Hammersley, The Smell of Success, op.cit, p.105.

(73) United States Patent and Trademark Office, June 1996, Reg. No. 75,120,036. Available at: http:/www.
tmfile.com/mark/?q=751200360

(74) Trademark Manual of Examining Procedure, §1202.13 Scent or Fragrance: «The scent of a product
may be registrable if it is used in a non-functional manner». Available at: http://www.bitlaw.com/
source/tmep/1202_13.html

(75) Faye M. Hammersley, The Smell of Success, op.cit, p.119.
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