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Abstract

This paper aims at developing effective trade law and policy instruments
for sustainable energy and environmental protection with a view to advance
current legislation. In the past, trade law has been a very powerful instrument
for change in other fields of science. My hypothesis is that trade law can be
a tool to help mitigate climate change and enhance sustainable energy. And it
is well known that, thanks to trade, countries grow economically. Hence, the
triple benefit of trade, which can have a positive economic, environmental and
social impact.

This paper challenges the view that trade’s only impact on the environment
is negative. On the contrary, my research takes the unconventional view that
the trading system goes beyond benefiting the economy and society in that
it can also contribute to environmental protection, with a specific focus on
decarbonization, which is one of the main challenges humanity faces today.
In this sense, my research proposes a paradigm shift in how we approach
trade and develops a new theory based on the triple benefit of trade. My paper
incorporates the new trend of bottom-up, rather than top-down, solutions to
today’s global challenges. My analysis of trade’s potential for environmental
protection will:

» Shift the scientific paradigm that trade’s only impact on the environment
is negative by proposing the novel idea of using mega-regional trade
agreements (RTAs) to mitigate climate change and enhance sustainable
energy;
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ropean University Institute, M.Res.; Stanford Law School, J.S.M.; Columbia Law School, LL.M.; Lon-
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by the EU’s Horizon 2020 research and innovation program. The financial support of the Erasmus+
Program of the EU, which funded my Jean Monnet Chair in EU International Economic Law (project
number 575061-EPP-1-2016-1-UK-EPPJMO-CHAIR), is also gratefully acknowledged. Email: r.leal-
arcas@qmul.ac.uk.

Kilaw Journal - Volume 8 - Special Supplement - Issue 4 — Part 2 123
Jumada Al Awwal/Jumada Al Thani 1441 — January 2020



Towards Sustainability in Trade, Energy and Climate

* Explain that a bottom-up approach to governance can give us many
answers to scientific issues by bringing forward the novel idea of how
greater participation of citizens can be very promising in helping achieve
the Sustainable Development Goals (SDGs).

Such an approach will show the potential of the trading system for moving
forward many of the SDGs and is likely to create new opportunities and open
new windows for further research.

The paper is divided into two phases:

A. Trade agreements a vehicle for climate action and sustainable
energy (phase 1)

From energy transit, to technology transfer, to investment protection,
renewable energy and trade present interplays across various fields. Phase 1
will investigate the basis for how new trade agreements can better address
common concerns. This part of the research will look at what improvements
can be made to the trading system to ensure sustainable energy and more
efficient energy markets. The state of the art is that there are very few trade
agreements with sustainable development chapters. Moreover, there is a lack
of scholarship that can inform practice. My hypothesis is that trade agreements
can be a vehicle to address global common concerns. Furthermore, my multi-
perspective approach will reveal vital insights.

B. Governance from the bottom up: Empowering the citizen in
sustainability (phase 2)

The use of behavioral economics in public policy has been increasingly on the
agenda. In energy policy, efforts to steer people towards “better”-that is, more
energy efficient-choices and behaviors are much needed. There is increasing
evidence that the right incentives do spur behavioral change. This has certainly
been the case in Nordic countries, where the so-called Nordic model has failed
in top-down policies (such as the creation of common defense policy, a single
currency), but has been very successful in the design of bottom-up approaches
to policies with the right incentives and market integration. The scientific shift
in the governance of sustainable development implies putting citizens at the
center of this process. The phenomenon of what we describe as a ‘bottom-
up approach’ to the democratic implementation of climate change mitigation
plans is one of the mega-trends of the 21* century.

How about the governance of international trade? How can it be governed
from the bottom up so that there is an open trading system in political, legal,
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and economic terms? How can we have greater involvement of civil society?
How can we empower citizens? Traditionally, trade policy has been conducted
by trade diplomats. Should we not listen to citizens’ concerns and those of
small and medium enterprises? So, we propose a bottom-up process, with
greater citizen participation, which has been a big and unanticipated success
since 2016 in the climate change field.

Keywords: international trade, climate change, energy, sustainability,
environment.
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I. IntroductionV

The increasing role of new actors in law-making has received attention since
the 1990s?. Developments in climate change and environmental law in this
era have catalyzed innovative governance approaches by non-State actors
and international organizations. These developments have created new legal
challenges, both public and private, in a global multilevel governance context.
New actors are not solely involved in contributing to thematic law and policy
agenda setting, developing solutions, and providing oversight capacity; they
are also becoming important players in delivering services. Opportunities
to deliver services are growing as the global economy reconfigures around
advancing information and communications technologies illustrated by the
rapidly emerging ‘gig’ economy®.

In this new setting, ample space is created for the emergence of new energy
actors, a principal one being prosumers, namely consumers who are also
producers of (renewable) energy and who use energy in a smarter and more
efficient manner. Energy prosumers is an umbrella term referring to self-
generating energy providers, whether households or energy communities.
Individuals contribute to the energy supply in their vicinity via their
community-owned own-installed renewable energy capacity, more often than
not solar roofing, wind energy, or combined heat and power®.

This paper critically analyses the new challenges and opportunities that
prosumers bring to achieving energy security goals in the European Union
(EU). The EU, along with the United States (US)®, is a pioneer in engineering

(1) Several ideas in this paper are a development from R. Leal-Arcas, “New Frontiers of International
Economic Law: The quest for sustainable development”, University of Pennsylvania Journal of Inter-
national Law, Vol. 40, Issue 1, pp. 83-132, 2018.

(2) See for instance Clapham, A. “Non-state Actors,” in Vincent Chetail (ed.) Post-Conflict Peacebuild-
ing: A Lexicon, pp. 200-212, New York: Oxford University Press, 2009; Halliday, F. “The Romance of
Non-state Actors,” in Daphné Josselin and William Wallace (eds.), Non-state Actors in World Politics,
pp. 21-40, New York: Palgrave, 2001; Josselin, Daphné, and William Wallace “Non-state Actors in
World Politics: A Framework,” in Daphné Josselin and William Wallace (eds.), Non-state Actors in
World Politics, pp. 1-20, New York: Palgrave, 2001.

(3) ‘A gig economy is an environment in which temporary positions are common and organizations con-
tract with independent workers for short-term engagements.’ (See Whatls.com (2016) Definition: Gig
Economy, updated May 2016, http://whatis.techtarget.com/definition/gig-economy)

(4) J Roberts (2016) Prosumer Rights: Options for a legal framework post-2020, ClientEarth, May 2016,
http://www.greenpeace.org/eu-unit/Global/eu-unit/reports-briefings/2016/ClientEarth%20Prosumer%20
Rights%20-%200ptions%20for%20a%20legal %20framework%20-%20FINAL%2003062016.pdf.

(5) In the case of the US, new legislation plans (known as the Affordable Clean Energy (ACE) rule) try
to move away from coal-fired generation, which is driven by fundamental economics. See Crooks, E.
“Energy plan dashes Trump hopes for coal,” Financial Times, 21 August 2018. Under the Affordable
Clean Energy rule (which replaces the Obama administration’s Clean Power Plan (CPP), whose aim
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a hybrid electricity market model, where traditional power plants will be
supplemented by virtual power plants, a plethora of small, individual energy
producers and a corresponding new set of mechanisms to cater for the new
market. That said, the adoption and customisation of (elements of) this new
energy architecture by other countries will hinge upon the degree of its success
within European soil.

This paper contributes to the literature in two specific ways. First of all, it
critically discusses an emerging new actor in the EU’s energy security that we
refer to as prosumers. Second, it illustrates in broad terms the ways in which
this new actor will cooperate with other actors in the EU energy market and
contribute to the European Union’s energy goals.

In this context, side by side with traditional threats and challenges, new risks,
but also opportunities, arise for ensuring energy security®. The energy sector
is undergoing a large-scale low-carbon transition. What is under-emphasized
in this transition is that it involves a major paradigm shift from a supply-driven
to a demand-side energy policy. Driven by a mix of geopolitical, economic,
climate, and technological considerations, the energy sector is moving
towards a new architecture!”, the principal pillars of which are progressive
electrification, a cleaner energy mix, renewable indigenous energy production,
increased energy efficiency, and the development of new markets to produce,
transmit, and, crucially, manage energy®. The key to this overhaul is the slow,
but already underway, development of prosumer markets.

was to set federal guidelines for states to reduce their CO2 emitted by power generators), states will
be able to set less strict standards, even having no CO2-emissions reductions targets at all. Coal can be
included as part of the energy mix. The CPP, however, sought to reduce CO2 emissions from power
plants by 32% from their levels in 2005 by 2030. With the ACE rule, the level of CO2-emissions reduc-
tion is expected to be minimal.

(6) R. Leal-Arcas, J. Alemany Rios, and C. Grasso, “The European Union and its energy security chal-
lenges,” Journal of World Energy Law and Business, Vol. 8, Issue 4, pp. 291-336, 2015, Oxford Uni-
versity Press.

(7) All these issues could be placed together under the concept of ecological economics, which addresses
the relationships between ecosystems and economic systems in the broadest sense. See generally R.
Costanza (ed.), Ecological Economics: The science and management of sustainability, Columbia Uni-
versity Press, 1991. The main aims of ecological economics are:
 Establishing a historical perspective on social-natural interactions;

» Finding a common language and a set of concepts for the analysis of economies and ecosystems;
 Studying the intersection between natural science and social science.

See M. Faber, R. Manstetten, and J. Proops, Ecological Economics: Concepts and Methods, Edward
Elgar, 1998.

(8) For an overview of the current legal and policy situation in EU energy, see R. Leal-Arcas and J. Wout-
ers (eds.), Research Handbook on EU energy law and policy, Cheltenham: Edward Elgar Publishing
Ltd, 2017.
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The paper analyzes one of the mega-trends of the 21st century, namely a
paradigm shift in the governance of sustainability from the bottom up. It
critically analyzes the role of citizens in international trade, energy transition,
and climate action and favors the empowerment of citizens in this respect. The
paper concludes with a future research agenda to fill the knowledge gap on the
links between four major global concerns: trade, energy, climate change, and
sustainability.

1. Megatrends of the 21* Century®

The scientific community is by now in almost unanimous agreement that the
greenhouse gas (GHG) effect is real’?, and the level of GHG emissions in the
atmosphere continues to increase'”. There are clear policy actions to tackle
climate change: mitigation'?, adaptation!¥, and geoengineering'¥. As a result
of the Paris Agreement, and prior to the signing of the Paris Agreement, new
avenues to tackle climate change more effectively have emerged, such as the
involvement of mayors"®, governors'®, and CEOs!"”. From this perspective,

(9) See generally D. Esty, “Red lights to green lights: From 20" century environmental regulation to 21
century sustainability,” Environmental Law, Vol. 47, Issue 1, pp. 1-80, 2017.

(10) The 97% Consensus on Global Warming, Skeptical Science, https://www.skepticalscience.com/glob-
al-warming-scientific-consensus-intermediate.htm [https://perma.cc/LH6P-EMBT].

(11) Global greenhouse gas emissions data, U.S. Envtl. Prot. Agency, https://www.epa.gov/ghgemissions/
global-greenhouse-gas-emissions-data [https://perma.cc/JSUG-TWSM].

(12) For example, by reducing the emissions of GHGs in the atmosphere with the promotion of elece
tric cars or making use of the circular economy. See Global Compass, The Earth Circle, The
Economist (Jan. 31, 2017), http:/films.economist.com/globalcompass [https://perma.cc/PZ9U-
W5CE].

(13) For example, by minimizing the damage caused by the effects of climate change; a case in point
is using scarce water resources more efficiently. See Adaptation to Climate Change, European
Comm’n, https://ec.europa.eu/clima/policies/adaptation_ent#tab-0-0 [https://perma.cc/64DV-
EU7S].

(14) For example, by enhancing surface brightness, such as painting roofs white. See Geoengineer-
ing to Combat Global Warming, UN. Env’t Programme (May 2011), https://na.unep.net/geas/
getUNEPPageWithArticleIDScript.php?article id=52 [https:/perma.cc/9FKP-LQ56].

(15) C40 Cities, http://www.c40.org/ [https://perma.cc/J53Q-WNQ9]. Several cities throughout the world
have agreed to make new buildings carbon-neutral from 2030 and to retrofit others to the same stan-
dards by 2050. The mayor of London Sadiq Khan has promised to make London zero-carbon by 2050.
See The Economist, “Local government v global warming,” 15 September 2018, pp. 67-68, at 67.

(16) Regions of Climate Action, http://regions20.org/ [https://perma.cc/8EPB-X2QN]. In September 2018,
California’s governor, Jerry Brown, issued an executive order to make California carbon-neutral by
2045. See The Economist, “The king of green,” 15 September 2018, p. 7. Moreover, as of September
2018, Utah was considering a carbon tax. See The Economist, “Local government v global warming,”
15 September 2018, pp. 67-68, at 67.

(17) See, e.g., CEOs from Leading Companies Worth More Than $2 Trillion Ask COP21 to Secure a Pros-
perous World, The Climate Group (Nov. 23, 2015), https://www.theclimategroup.org/news/ceos-lead-
ing-companies-worth-more-2-trillion-ask-cop2 1-secure-prosperous-world  [https://perma.cc/4S5U-
QM2X].
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the Paris Agreement combines the action of both state and non-state actors
during the negotiating phase and in its implementation.

Cities should take climate action because today the majority of the world’s
population lives in cities'®, and this trend to urban migration is on the rise!'”;
because they are the main polluters and the main implementers of legislation®?;
and because mayors of cities are pragmatic with global issues such as climate
change, poverty, and terrorism®". Such issues are also too big for nation-
states, and cities arguably offer better governance on these matters®?.

Furthermore, some of the greatest environmental and social challenges come
from cities: food, water, waste, infrastructure, transport. Moreover, mayors
tend to come from the cities they govern® and therefore have a much higher
level of trust than politicians at the national level®. All of this means that
using cities to mitigate climate change is a promising initiative, so educating
citizens and raising awareness become crucial.

Global issue governance at city and local levels is on the rise. Some of these
initiatives even go beyond climate action and have collateral effects such as
job creation and prevention of premature pollution-related deaths. Examples
of such bottom-up structures are: the C40 Mayors Summits®¥; the Compact
of Mayors®?®; the Covenant of Mayors for Climate and Energy®”; the Global

(18) See World's Population Increasingly Urban with More than Half Living in Urban Areas, U.N. Dep’t
of Econ. & Soc. Affairs (July 10, 2014), http://www.un.org/en/development/desa/news/population/
world-urbanization-prospects-2014.html [https://perma.cc/2WLK-6V3M].

(19) Id. By 2050, 70% of the world’s population is expected to live in cities. See Mark Wilson, By 2050,
70% of the World's Population Will Be Urban. Is That a Good Thing?, Co.Design (Mar. 12, 2012),
https://www.fastcodesign.com/1669244/by-2050-70-of-the-worlds-population-will-be-urban-is-that-
a-good-thing [https://perma.cc/85TT-ASQV],

(20) See Regions of Climate Action, http://regions20.org/.

(21) Mayors Get Things Done. Should They Run the World?, The Globe & Mail (Mar. 11, 2014), http:/
www.theglobeandmail.com/opinion/ideas-lab/should-mayors-lead-the-world/article1 7275044/
[https://perma.cc/T2H4-FYX5].

(22) For further details on the potential of cities to solve global problems locally, see Benjamin R. Barber,
If Mayors Ruled the World: Dysfunctional Nations, Rising Cities 5-9, 342 (2013) (arguing that local
executives exhibit a nonpartisan and pragmatic style of governance that is lacking in national and
international halls of power).

(23) Id. at 98.

(24) Id. at 226 -27.

(25) See About Us, C40 Cities: Mayors Summit, https://mayorssummit2016.c40.org/ [https:/perma.
cc/7S7Z-VCF3].

(26) See About, Compact of Mayors, https://www.compactofmayors.org/history [https:/perma.cc/6Y W2-
HEWT].

(27) See About, Covenant of Mayors for Climate & Energy, http://www.covenantofmayors.eu/about/cove-
nant-of-mayors_en.html [https://perma.cc/VGQ7-L7GE]. The idea behind the Covenant is to support
local authorities in the implementation of local sustainable energy policies.
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Covenantof Mayors for Climate and Energy®; RESURBE®; the “100 resilient
cities” scheme pioneered by the Rockefeller Foundation®”; United Cities
and Local Governments®?; International Council of Local Environmental
Initiatives®?; CityNet®?; City Protocol®?; the United States Conference of
Mayors; Habitat I11®Y; and the Making Cities Resilient campaign®® in the
framework of the U.N. Office for Disaster Risk Reduction®”.

All of these examples show that, until recently, there has been a legal and
policy vacuum at the city level regarding climate action and that city networks
for climate deliberation are on the rise. It also means that there is a lot that
cities can do even when national governments refuse to act on climate change
or other global issues. This could even lead to the creation of a “[L]eague of
[Clities,” to quote the American political theorist Benjamin Barber®®.

Mayors’ and governors’ plans of action for climate change mitigation and
adaptation could be emulated in other cities and regions of the world with
similar concerns. For instance, the mayor of Rio de Janeiro, Brazil, may have
a plan to mitigate climate change that is opportune for Manila, Philippines.
To make sure that intercity networks remain coordinated, there have been
proposals for the creation of a Global Parliament of Mayors®” to enable cities
to have a stronger voice on global issues and address global priorities more
democratically and directly by citizens®“?. The purpose is to democratize

(28) See About, Global Covenant of Mayors for Climate & Energy, https://www. globalcovenantofmayors.
org/about/ [https://perma.cc/VI79-4UUS].

(29) See RESURBE, Catedro UNESCO, http://www.unescosost.org/en/project/resurbe/ [https://perma.cc/
VI6T-TKX2].

(30) See About Us, 100 Resilient Cities, http://www.100resilientcities.org/about-us#/- / [https://perma.cc/
QYSL-XKJB.

(31) See About Us, United Cities and Local Governments, https://www.uclg.org/en/organisation/about
[https://perma.cc/LBSM-BBKM].

(32) See About, International Council of Local Environmental Initiatives, http://www.iclei.org/about/who-
is-iclei.html [https://perma.cc/3KAR-VSL3].

(33) See About Us, Citynet, http://citynet-ap.org/category/about/ [https://perma.cc/WT2C-Q4DY].

(34) See What’s City Protocol, City Protocol, http://cityprotocol.org/whats-city-protocol/our-mission/
[https://perma.cc/FZ2C-UACS].

(35) See About Habitat 111, Habitat 111, https://habitat3.org/about [https://perma.cc/6LU7-5QTU].

(36) See Making Cities Resilient, United Nations Office for Disaster Risk Reduction, https://www.unisdr.
org/we/campaign/cities [https://perma.cc/NG4P-2FXH].

(37) Our Mandate, United Nations Office for Disaster Risk Reduction, https://www.unisdr.org/who-we-
are/mandate [https://perma.cc/MC5P-5YBG].

(38) Benjamin R. Barber, If Mayors Ruled the World: Dysfunctional Nations, Rising Cities, Yale Univer-
sity Press, 2013, at 22.

(39) See id. at 22-23, 336-59.

(40) See id.
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globalization or to globalize democracy“.

Moving forward, the international community may also consider putting a
price on harm-causing®?, Addressing climate change will require such top-
down, centralized guidance from intergovernmental decisions and bottom-up,
decentralized implementation of climate change goals through companies and
citizens’ participation. Both approaches are necessary to succeed. Although
national action is not a prerequisite for local intervention on climate change,
it certainly helps get things done more efficiently. For the implementation of
any policy, good legislation is key. Incomplete policy is non-implementable

policy.

Expanding clean energy choices is also an increasingly popular issue because
clean energy is an effective way to decarbonize the economy and it is therefore
necessary to find a way to finance it“®. As a result of clean energy’s popularity,
there is an innovation race across the world“?. It is necessary to create a policy
framework for innovators to be willing to accept failure and not be afraid of
making mistakes to encourage continued development.

All of these trends raise the interesting question of how to manage globalization
in a sustainability era. Table 1 below offers the main trends of the 21* century
in a sustainability context.

(41) See id.

(42) For an example of a recent domestic approach proposed in the United States by a group of senior
Republican (among them, two former secretaries of state and of the treasury, namely James Baker and
George Shultz), see Juliet Eilperin & Chris Mooney, Senior Republican Statesmen Propose Replacing
Obama’s Climate Policies with a Carbon Tax, Wash. Post (Feb. 8, 2017), https://www.washington-
post.com/news/energy-environment/wp/2017/02/07/senior-republican-leaders-propose-replacing-
obamas-climate-plans-with-a-carbon-tax/?utm_term=.1ceadf0fe007 [https://perma.cc/3C24-ZTDF].

(43) Renewable Energy Proves Increasingly Popular, Economist Intelligence Unit: United Arab Emirates
(Dec. 30, 2015), http://country.eiu.com/article.aspx?articleid=1203814104+# [https://perma.cc/773]-
CAIJS].

(44) See Andrew Grant & Gaia Grant, The Innovation Race: How to Change a Culture to Change the
Game (2016); see also Laurie Guevara-Stone, 35 Years of Bold Steps in the Clean Energy Race: Part
1, Rocky Mountain Institute (May 25, 2017), https://www.rmi.org/news/35-years-bold-steps-clean-
energy-race-part-1/ [https://perma.cc/2B36-67HS].
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Table 1: Megatrends of the 21° Century®)

20" Century

21 Century

Focus of attention was government

Focus of attention should be business.

Environmental information silos;
little attention to economics

Since vox populi is that economics will
always prevail over the environment, it is
necessary to have an integrated approach
between the environment, energy, and
the economy. The international trading
system unites the three sectors.

Top-down approach to climate
change mitigation through
participation of presidents and
prime ministers of countries

Bottom-up approach to climate change
mitigation through participation of
citizens, mayors, governors, CEOs,
and billionaires.

Command and control approach;
“polluter pays” principle

Market  mechanisms;  economic

incentives not to pollute.

Prohibitions

Problem-solving.

Good consumers were not rewarded

Reward individuals who solve problems.

Gurus gave prescriptions on how
to move forward

Big data®® usage for better analysis to
inform decisions.

Success was based on money
expenditure

Success i1s based on outcomes and
implementation.

Environmental protection as a
moral good

Price-based approach to
environmental harm.

punish

Innovation in technology

Innovation in government and finance.

Limited infrastructure

Technological revolution: using
technology to help with infrastructure.

(45) This list is based on a “Decalogue” developed by Daniel Esty of Yale University, First Yale Sustaine
ability Leadership Forum, September 2016 at Yale University.

(46) See generally Enter the Data Economy.: EU Policies for a Thriving Data Ecosystem, Eur. Pol. Strategy
Ctr.: EPSC Strategic Notes (Jan. 11, 2017), https://ec.europa.eu/epsc/publications/strategic-notes/enter-
data-economy_en (providing insight into the emerging role of “big data” in driving economic decisions)
[https://perma.cc/XKZ4-FF89]. The current situation regarding barriers with data collection tends to be
as follows: 1) unavailable data; or 2) available data, but owner are unwilling to share; or 3) available
data, but we need greater expertise on how to make better use of big data for better policymaking.
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In January 2017, the U.S. National Intelligence Council (NIC) published its
public Global Trends Report titled Global Trends: The Paradox of Progress.“”
Through 2035, the NIC noted that the global trends of climate change, the
environment, and public health issues “will demand attention”®.

1I1. A Paradigm Shift in the Governance of Sustainable Development:
Citizens’ Empowerment

A. From Top-down to Bottom-up Governance

Multilateralism does not seem to be doing well these days“”. Arguably,
sometimes one needs unilateralism to improve multilateralism. The US intends
to withdraw from the Paris Agreement on Climate Change®” and President
Trump questions the validity of the US contribution to the UN; multilateral
trade negotiations at the WTO seem to go nowhere and the WTO’s dispute
settlement system is stagnated®. It seems as if the WTO has not been up
to par with economic change. State-centricity seems to be making people
unhappy. There seems to be a fundamental lack of trust in current governance
structures.

All of this puts into question the hegemonic stability theory that predicates
that the international system is most likely to be stable when a single state is
the dominant power in the world®?. Based on the view that one should never

(47) Nat’l Intelligence Council, Global Trends: Paradox of Progress (Jan. 2017), https://www.dni.gov/files/
images/globalTrends/documents/GT-Full-Report.pdf [https://perma.cc/4KX4-TD94].

(48) Id. at 6.

(49) The US has been withdrawing from a number of multilateral fora since President Trump came to off
fice. As of June 2018, the most recent example was the withdrawal from the UN Human Rights Coun-
cil. See Gardiner Harris, “Trump Administration Withdraws U.S. from U.N. Human Rights Council,”
The New York Times, 19 June 2018, available at https://www.nytimes.com/2018/06/19/us/politics/
trump-israel-palestinians-human-rights.html. In September 2018, it was announced that the Trump
administration was keen to reform the International Postal Union, which regulates the international
postal system. See The Economist, “The Universal Postal Union: Stamping on the competition,” 8
September 2018, pp. 60-61.

(50) See Leal-Arcas, R. and Morelli, A. “The Resilience of the Paris Climate Agreement: Negotiating
and Implementing the Climate Regime,” Georgetown Environmental Law Review, Vol. 31.1, 2019;
Stavins, Robert “Trump’s Paris Withdrawal: The Nail in the Coffin of U.S. Global Leadership?”” June
6, 2017, Blog Post at An Economic View of the Environment. In accordance with Article 29 of the
Paris Agreement, it takes four years to withdraw from the Agreement. Interestingly, Mr Trump’s inten-
tion to quit the Paris Agreement happens to be one day after he faces re-election in 2020.

(51) US Trade Representative Robert Lighthizer has repeatedly made the point that the WTO needs to be
reformed and that US trade policy has gone in the wrong direction since the creation of the WTO.
See S. Donnan, “We need to talk about the Lighthizer Doctrine,” Financial Times, 12 February 2018,
available at https://www.ft.com/content/7335e48c-0fe7-11e8-8cb6-b9cccdc4dbbb?desktop=true&seg
mentld=7c8f09b9-9b61-4fbb-9430-9208a9¢233c8#myft:notification:daily-email:content.

(52) Joshua S. Goldstein, International Relations, New York: Pearson-Longman, 2005, 107.
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waste a crisis to reach reform, would it be the right time to think of alternative
ways of governance? It is often the case that what citizens think is overlooked
by policymakers. Would greater involvement of citizens make a difference for
a better and more effective global economic governance? Big crises can lead
to big reforms and positive developments.

A top-down guidance to sustainable development will come from inter-
governmental decisions®® (i.e., high level of abstraction)®¥, whereas a
bottom-up approach means that action/implementation will happen from
consumers’/citizens’ participation (i.e., low level of abstraction).® National
governments are essential, but are no longer the only key actors. This raises the
question whether cities®® can make effective change if national governments
do not deliver. At what point should businesses have to step up if politicians
fall short? Cities around the world are demonstrating innovative strategies
for advancing solutions to climate change. Via this bottom-up approach to
governance, citizens can ask states for reform.

(53) On theories of decision, see B. Roy and D. Vanderpooten, “The European School of MCDA: Emerr
gence, Basic Features and Current Works,” Journal of Multi-Criteria Decision Analysis, Vol. 5, 22-
38 (1996); E. Hinloopen and P. Nijkamp, “Qualitative multiple criteria choice analysis,” Quality &
Quantity, 24: 37-56 (1990).

(54) For academic literature on top-down approaches, whether in the field of energy or climate change,
see R. Leal-Arcas and J. Wouters (eds.) Research Handbook on EU Energy Law and Policy, Edward
Elgar, 2017; R. Leal-Arcas (ed.), Commentary on the Energy Charter Treaty, Edward Elgar, 2018;
P. Cameron, International Energy Investment Law (Oxford University Press, 2010); D. Bodansky et
al., International Climate Change Law (Oxford University Press, 2017); C. Carlane, Climate Change
Law and Policy, EU and US Approaches (Oxford University Press, 2010); D. Freestone & C. Streck
(eds.), Legal Aspects of Carbon Trading: Kyoto, Copenhagen and Beyond (Oxford University Press,
2009); D. Helm, The New Energy Paradigm (Oxford University Press, 2007); M. Hofmann, Climate
Governance at the Crossroads. Experimenting with a Global Response after Kyoto (Oxford Univer-
sity Press, 2012); J. McAdam, Climate Change, Forced Migration and International Law (Oxford
University Press, 2012); D. Klein et al., The Paris Agreement on Climate Change, Commentary and
Analysis (Oxford University Press, 2017); D. Zillman ez al. (eds.), Beyond the Carbon Economy (Ox-
ford University Press, 2008); M. Roggenkamp et al. (eds.), Energy Law in Europe, National, EU and
International Regulation (Oxford University Press, 3" ed., 2016); J. Vifuales, Foreign Investment and
Environment in International Law (Cambridge University Press, 2012).

(55) For a previous analysis, see R. Leal-Arcas, “A Bottom-up Approach for Climate Change: The Trade
Experience,” Asian Journal of Law and Economics, Vol. 2, Issue 4, pp. 1-54, 2011; W. Leal and
R. Leal-Arcas (eds.) University Initiatives in Climate Change Mitigation and Adaptation, Springer,
2018; B. Weston & D. Bollier, Green Governance: Ecological Survival, Human Rights and the Com-
mons (Cambridge University Press, 2013).

(56) There is a vast body of literature on sustainable cities. See K. Button, “City management and urban
environmental indicators,” Ecological Economics, 40 (2002) 217-233; E. Lopez Moreno et al., “State
of the world’s cities 2008/2009,” Earthscan, 2008; A. Wiek and C. Binder, “Solution spaces for de-
cision-making—A sustainability assessment tool or city-regions,” Environmental Impact Assessment
Review, 25 (2005) 589-608. See also United 4 Smart Sustainable Cities, available at https://www.itu.
int/en/ITU-T/ssc/united/Pages/default.aspx. A sustainable city should meet the needs of the present
without sacrificing the ability of future generations to meet their own needs.

134 6 Kilaw's Annual International Conference Research - Contemporary
Legal Developments: Issues and Challenges - Kuwait 1-2 May 2019



Prof. Rafael Leal-Arcas

In the case of international trade, during the WTO Ministerial Conference in
Seattle in 1999 there were large crowds of people angrily demonstrating on
the streets, asking trade technocrats to be transparent and share the outcome
of multilateral trade negotiations that were happening behind closed doors.
Those were the days when multilateral trade was sexy.

More recently, with the rise of mega-regional trade agreements (as examples
of plurilateralism, which seems to be the way forward in international trade)®”
such as the Comprehensive and Progressive Agreement for Trans-Pacific
Partnership (CPTPP)®®, there have been large demonstrations on the streets of
the US, UK®”, Germany, and Austria against the Trans-Pacific Partnership (in
the case of the US) and the Trans-Atlantic Trade and Investment Partnership
[TTIP] (in the case of the other countries).

All of this shows an increasing interest among citizens in international trade
negotiations, who are concerned that the outcome of such negotiations may
affect their daily life negatively as a result of “openness to investment from
other members, the protection of patents, and environmental safeguards”©.

Softer, informal tools of governance, rather than treaties, seem to be central
to the current crisis/transformation of multilateral governance. In the field of
energy governance, regulatory alignment, technology alignment, and building
common institutions might all help enhance sustainable energy®). New actors
are emerging. One of them is the citizens.

(57) The following is evidence that plurilateralism, as opposed to multilateralism, seems to be the way forr
ward in international trade negotiations: In December 2017, during the WTO Ministerial Conference in
Buenos Aires, some, but not all, WTO Members (therefore, making this procedure an example of pluri-
lateralism) issued joint statements that were signed by subgroups of WTO Members. The aim of these
plurilateral statements was to deal with specific topics, including informal work programs for Micro,
Small and Medium Enterprises (WT/MIN(17)/58/Rev.1), investment facilitation (WT/MIN(17)/59),
electronic commerce (WT/MIN(17)/60), fossil fuel subsidies (WT/MIN(17/54)), as well as on services
domestic regulation (WT/MIN(17)/61) within the WTO Working Party on Domestic Regulation. For
an analysis of plurilateral governance in climate change, see Leal-Arcas R, ‘Alternative Architecture
for Climate Change — Major Economies’ (2011) 4(1) European Journal of Legal Studies 22-56.

(58) After the US decided to withdraw from the Trans-Pacific Partnership, which never entered into force,
it was agreed in January 2018 that negotiations would start on a new trade agreement called the
Comprehensive and Progressive Agreement for Trans-Pacific Partnership. To see the newly agreed
text, visit https://www.mfat.govt.nz/en/trade/free-trade-agreements/free-trade-agreements-conclud-
ed-but-not-in-force/cptpp/comprehensive-and-progressive-agreement-for-trans-pacific-partnership-
text/#chapters. Crucial side letters were not yet available as of February 2018.

(59) Anecdotally, it is interesting to note that more people signed an anti-TTIP campaign in the UK—which
is known as a free-trade country—than in France—which is known as a protectionist nation. See The
Economist, “The politics of trade deals: Not so global Britain,” 10 February 2018, pp. 27-28, at 27.

(60) The Economist, “Banyan: Trading places,” 27 January 2018, p. 47.

(61) See generally Leal-Arcas, R. et al., International Energy Governance: Selected legal issues, Edward
Elgar, 2014.
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B. New Concept: Citizen Empowerment

Citizens’ empowerment is a relatively new concept in global governance.
Empowering citizens has implications for societal change as it provides
a human element to governance®”. More direct participation by citizens
is increasingly necessary to reach good governance. In the field of energy
governance, one of the aims of this section is to explore how to effectively
place citizens at the center of the transformation of the grid by allowing greater
citizen participation and access to information.

Citizen participation will bring stability, facilitate citizens’ wellbeing, provide
better access to energy, it will put pressure on companies to do the right thing®?,
and provide better management of climate change and environmental issues.
By doing so, we are moving away from energy poverty towards a transition
to energy democracy®, energy citizenship®, decentralized energy®®,
sustainable energy enhancement®”, more effective climate change mitigation
and greater presence of citizens in trade policy/diplomacy.

(62) R. Leal-Arcas, “Empowering citizens for common concerns: Sustainable energy, trade and climate
change,” GSTF Journal of Law and Social Sciences, Vol.6, No.1, Jan. 2018, pp. 1-37.

(63) See for instance the initiative ‘The consumer goods forum,’ at https://www.theconsumergoodsforum.
com/. See also A. Carroll, “Corporate social responsibility: Its managerial impact and implications,”
Journal of Business Research, Vol. 2, Issue 1, (1974) pp. 75-88; A. Carroll, “A three-dimensional
conceptual model of corporate performance,” The Academy of Management Review, Vol. 4, No. 4
(1979), pp. 497-505; A. Carroll, “Corporate Social Responsibility: Evolution of a definitional con-
struct,” Business and Society, 1999, 38:3, pp. 268-295; S. Chen and P. Bouvain, “Is corporate social
responsibility converging? A comparison of corporate social responsibility reporting in the USA, UK,
Australia, and Germany,” Journal of Business Ethics (2009) 87:299-317; 1. Freeman and A. Hasnaoui,
“The meaning of corporate social responsibility: The vision of four nations,” Journal of Business Eth-
ics, 2010; S. Idowu and B. Towler, “A comparative study of the contents of corporate social respon-
sibility reports of UK companies,” Management of Environmental Quality, 2004: 15, 4, pp. 420-437;
M. O’Connor and J. Spangenberg, “A methodology for CSR reporting: Assuring a representative
diversity of indicators across stakeholders, scales, sites and performance issues,” Journal of Cleaner
Production, 16 (2008) 1399-1415; R. Welford, C. Chan and M. Man, “Priorities for corporate social
responsibility: A survey of businesses and their stakeholders,” Corporate Social Responsibility and
Environmental Management, 15, 52-62 (2007).

(64) C. Morris and A. Jungjohann, Energy democracy: Germany s Energiewende to Renewables, Palgrave
Macmillan, 2016. The concept of Energiewende describes Germany’s efforts to move away from
fossil fuels and nuclear power by promoting renewable energy instead, whilst remaining a major
industrial power. See D. Buchan “The Energiewende — Germany’s gamble” The Oxford Institute for
Energy Studies, 2012, p. 1.

(65) See for instance P. Devine-Wright, “Energy citizenship: Psychological aspects of evolution in sustaina
able energy technologies,” in J. Murphy (ed.), Governing technology for sustainability, Earthscan, 2007.

(66) K. Orehounig, R. Evins, and V. Dorer, “Integration of decentralized energy systems in neighbourr
hoods using the energy hub approach,” Applied Energy, Vol. 154, 2015, pp. 277-289.

(67) See for instance N. Omar, “Future and emerging technologies: Workshop on future battery technoloe
gies for energy storage,” Luxembourg: Publication office of the European Union, 2018, available
at file: ///C:/Users/lcw197/Downloads/FETWorkshoponFutureBattery TechnologiesforEnergyStor-
ageAdwebpdf.pdf.
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Since more prosumers are entering the market, all of this, in turn, will lead to
the creation of scalable micro-grids for prosumers® and utility companies,
new policies and regulatory frameworks for smart grids, as well as a better
grid management®”. It will also encourage prosumers towards a more energy-
efficient behavior. Further, it will change citizens’ attitudes from being passive
to active consumers by presenting a variety of local engagement opportunities.
Local renewable energy communities are at the grassroots of the movement to
change the current energy-security system.

For instance, how can legal technical barriers to energy technology® be
reduced or eliminated for smart grids to take off in different jurisdictions?"
How could the legal environment be developed to benefit technology and
create, say, a single smart grid in supranational structures like that of the EU??
Such a system would make energy security cheaper and consumers would be
able to control and manage their energy bills.

The use of behavioral economics in public policy has been increasingly on
the agenda. In energy policy, “it has become clear that efforts to steer people
towards “better”—that is, more energy efficient—choices and behaviour are
much needed”” As suggested by Lucia Reisch, there is increasing evidence
that the right incentives do spur behavioral change.”® This has certainly been

(68) For further details on prosumers, see Leal-Arcas, R. et al., “Prosumers: New actors in EU energy
security,” Netherlands Yearbook of International Law, Vol. 48, 2017.

(69) A UK National Infrastructure Commission report states that ‘smart power’ could save consumers up to
£8bn per year by 2030 via smart grid demand management, energy storage, and interconnectors. See
National Infrastructure Commission, “Smart Power,” available at https://assets.publishing.service.
gov.uk/government/uploads/system/uploads/attachment_data/file/505218/IC_Energy_Report_web.
pdf.

(70) On new energy technologies, see N. Afgan and M. Carvalho, “Multi-criteria assessment of new and
renewable energy power plants,” Energy, 27 (2002) 739-755; M. Pehnt, “Dynamic life cycle assess-
ment (LCA) of renewable energy technologies,” Renewable Energy, 31 (2006) 55-71; R. Madlener
and S. Stagl, “Sustainability-guided promotion of renewable electricity generation,” Ecological Eco-
nomics, 53 (2005) 147-167.

(71) According to Stanford University researchers, “utilities around the world can rely on multiple methods
to stabilize their electricity grids in a shift to 100% wind, solar, and hydroelectricity.” See T. Kubota,
“Jacobson study shows multiple paths to grid stability in 100% renewable future,” The Energy Mix,
14 February 2018, available at http://theenergymix.com/2018/02/14/jacobson-study-shows-multiple-
paths-to-grid-stability-in-100-renewable-future/.

(72) For an initiative in this direction towards energy cooperation between the North Seas countries, see
The North Seas Countries’ Offshore Grid Initiative, available at http://www.benelux.int/nl/kernthe-
mas/holder/energie/nscogi-2012-report/. Similar thinking is taking place for the creation of a single,
shared 5G wireless network. See The Economist, “Telecoms: Next-generation thinking,” 10 February
2018, pp. 11-12.

(73) L. Reisch, “Nudging Europe’s Energy Transformation,” The Globalist, 20 August 2012, available at
https://www.theglobalist.com/nudging-europes-energy-transformation/.

(74) Ibid.
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the case in Nordic countries, where the so-called Nordic model has failed in
top-down policies (such as the creation of common defense policy, a single
currency), but has been very successful in the design of bottom-up approaches
to policies with the right incentives and market integration™.

This shift in the governance of sustainable development implies putting
citizens at the center of this process. The phenomenon of what we describe
as a ‘bottom-up approach’ to the democratic”® implementation of climate
change mitigation plans is one of the mega-trends of the 21 century””.
Since the majority of the world population lives in cities”® (and this trend
is on the rise), since 50% of global waste is produced in cities®”, since
80% of global economic activity takes place in cities®V, since the urban heat
island effect is a fact®, since cities consume about 75% of global primary

(75) Hans-Arild Bredesen, Terje Nilsen, Elizabeth S. Lingjarde, Power to the People: The first 20 years of
Nordic power-market integration, 2013.

(76) In the true sense of the term, namely that power remains with the citizens. For analyses of democracy,
see P. Deneen, Why liberalism failed? Yale University Press, 2018; D. Frum, Trumpocracy: The cor-
ruption of the American Republic, Harper, 2018; S. Levitsky and D. Ziblatt, How democracies die:
What history tells us about our future, Crown, 2018.

(77) A creation of the Paris Agreement, which has become the locomotive of climate action.

(78) See World's Population Increasingly Urban with More than Half Living in Urban Areas, UN. DEP’T
OF ECON. & SOC. AFFAIRS (July 10, 2014), http://www.un.org/en/development/desa/news/popula-
tion/world-urbanization-prospects-2014.html.

(79) By 2050, 70% of the world’s population is expected to live in cities. See Mark Wilson, By 2050, 70%
of the World’s Population Will Be Urban. Is That a Good Thing?, CO.DESIGN (Mar. 12, 2012),
https://www.fastcodesign.com/1669244/by-2050-70-of-theworlds-population-will-be-urban-is-that-
a-good-thing

(80) UNEDP, “Resource efficiency as key issue in the new urban agenda: Advancing sustainable consumpp
tion and production in cities,” available at http://web.unep.org/ietc/sites/unep.org.ietc/files/Key %20
messages%20RE%20Habitat%20111 en.pdf, p. 1

(81) As measured by global Gross Domestic Product (GDP). Richard Dobbs et al., McKinsey Global Ina
stitute, Urban world: Mapping the economic power of cities 1 (2011). For various analyses of cities as
centers of human interaction, see P. Geddes, Cities in Evolution: An introduction to the town planning
movement and to the study of civics, London; Williams & Norgate, 1915; M. Weber, The City, 1921;
M. Batty, The New Science of Cities, MIT Press, 2013.

(82) The urban heat island effect explains why urban areas are significantly warmer than rural areas due
to anthropogenic activity. On the links between climate change and anthropogenic activity, see D.
Schrag, “Geobiology of the Anthropocene,” in A. Knoll, D. Canfield, and K. Konhauser (eds.) Fun-
damentals of Geobiology, Blackwell Publishing, pp. 425-436, 2012. In 120 years, world population
has increased five-fold: from 1.5 to 7.5 billion. By 2030, around 60% of the world population may be
living in cities. Urban growth is a multiplier of human impacts. Cities typically increase living stand-
ards as well as impacts. The so-called ‘I = PAT” equation is the mathematical notation of the formula
I=Px Ax T that describes the impact of human activity on the environment, where ‘I’ represents
the environmental impact, ‘P’ population, ‘A’ affluence, and ‘T’ technology. Society has changed
over the centuries, from living in the agropolis (i.e., a city of around 20,000 people, surrounded by
concentric circles of markets, forest, cultivation, and pasture) to the petropolis (i.e., the modern city
that depends on fossil fuel inputs) to eventually the ecopolis (i.e., a city based on the four laws of
ecology, namely 1) everything is connected to everything else; 2) everything must go somewhere; 3)
nature knows best; and 4) nothing comes from nothing). See The Next Wave, 2 March 2015, available
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energy®, and since between 60% and 80% of GHG emissions comes from
cities®, this new mega-trend of climate action at the city level with a much
greater participation of citizens is very promising®. However, when trying
to get to 100% green energy, many cities may have to import power from
rural and offshore areas, where space is less of an issue than in cities®®,

So why should cities (and therefore citizens) take climate action? Because
cities are the main polluters and the main implementers of legislation®”; and
because mayors of cities are pragmatic with global issues such as climate
change, poverty or terrorism®®. Also because such issues are too big for nation-
states and because cities arguably offer better governance on these matters.
Moreover, mayors tend to come from the cities they govern and therefore have
a much higher level of trust than politicians at the national level.

What should be the role of citizens in the shift towards a circular economy (i.e.,
recycling and reusing products) and in trade diplomacy? What should be the
role of the emerging environmental goods and services sector? In the specific
case of international trade, one could imagine as citizens’ empowerment the
involvement of civil society, as stakeholders of trade agreements, in committees

at https://thenextwavefutures.wordpress.com/2015/03/02/from-urban-paradox-to-ecopolis-22/. The
idea of ecopolis is adapted from the work by Barry Commoner, 7he Closing Circle: Nature, Man, and
Technology, Random House Inc., 1971. In this sense, the Chinese concept of ‘ecological civilization’
is most welcome. President Xi of China famously said: “Promoting eco-civilization is an important
part of China’s overall plan to develop its economy, politics, culture, social progress and ecology. It is
also the internal need of China’s modernization construction. The people’s well-being also relies on a
beautiful environment. The concept of green development should be embedded in every step of social
construction.” See “China on its way to promote ecological civilization,” 11 August 2017, available
at http://www.china.org.cn/china/2017-08/11/content 41390769.htm; H. Wang-Kaeding, “What does
Xi Jingping’s new phrase ‘Ecological Civilization’ mean?” The Diplomat, 6 March 2018, available at
https://thediplomat.com/2018/03/what-does-xi-jinpings-new-phrase-ecological-civilization-mean/.

(83) See UN Habitat, available at https://unhabitat.org/urban-themes/energy/.

(84) U.N. Env’t Program, “Cities and buildings: UNEP initiatives and projects,” at 5, http://www.oas.org/
en/sedi/dsd/Biodiversity/Sustainable Cities/Sustainable Communities/Events/SC%20Course%20
Trinidad%202014/ModuleV1/2.%20Cities%20and%20Buildings%20%E2%80%93%20UNEP%20
DTIE%20Initiatives%20and%20projects_hd.pdf [https://perma.cc/QZC9-VETR].

(85) Monstad J, ‘Urban Governance and the Transition of Energy Systems: Institutional Change and Shiftt
ing Energy and Climate Policies in Berlin’ (2007) International Journal of Urban and Regional Re-
search, Volume 31.2, pp. 326-343.

(86) Herbert Girardet speaks of two types of cities: 1) a regenerative city, which is powered, heated, cooled,
and driven by renewable energy, and which restores degraded ecosystems; and 2) a resource-wasting
city, which emits large amounts of CO2 without ensuring re-absorption, uses resources without con-
cern for their origins or destination of their wastes, and consumes large amounts of meat produced
mainly with imported feed. Moreover, cities tend to be centers of cultural excellence, places where
ideas are shared, and where people’s talents are magnified by stimulating interaction and innovation.
See generally H. Girardet, Creating Regenerative Cities, Routledge, 2014.

(87) Regions of climate action, http://regions20.org/.

(88) Mayors Get Things Done. Should They Run the World?, The Globe & Mail (Mar. 11, 2014), http:/
www.theglobeandmail.com/opinion/ideas-lab/should-mayors-lead-theworld/article17275044/.
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on trade and environment via their participation during the negotiation process
of future trade agreements.

Moreover, with the rise of e-commerce, one could think of the increasing
participation of micro, small and medium enterprises via apps on their
smartphones. How can trade policy have more contact with private companies
that are involved in international trade? Regarding the process of negotiation
of trade agreements, however, there are technical barriers to bringing
participation to the grassroots level. Potential areas for improvement and
participation at the grassroots level are transparency®”, NGO involvement,
the implementation of trade agreements, information asymmetry, and due
process, among others.

Following the so-called Thiinen’s model of agricultural 1land®”, one can
think of the following graphic representation of concentric circles to describe
citizens’ priorities when it comes to their empowerment in trade, energy
transition, and climate action:

Figure 1: Conceptualizing the empowerment of citizens in trade, energy
and climate

international
trade

energy
transition

climate

“ action

(89) See for instance the Green Paper of 3 May 2006 on European transparency initiative, COM(2006) 194
final, Official Journal C 151 of 29 June 2006.

(90) The Thiinen’s model of agricultural land, named after Johann Heinrich von Thiinen, is the first serious
treatment of spatial economics and economic geography, connecting it with the theory of rent. The
model made the following assumptions: The city is located centrally within an “isolated State;” the
isolated State is surrounded by wilderness; the land is completely flat and has no rivers or mountains;
soil quality and climate are consistent; farmers in the isolated State transport their own goods to mar-
ket via oxcart, across land, directly to the central city. There are no roads; and finally farmers behave
rationally to maximize profits. See Wikipedia, “Johann Heinrich von Thiinen,” available at https://
en.wikipedia.org/wiki/Johann_Heinrich_von_Th%C3%BCnen#Th%C3%BCnen’s_model_of agri-
cultural_land.
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Figure 1 explains that, in the priorities of empowering citizens, trade comes
first because it is a daily need with the widest and most tangible impact, unlike
access to energy (which is desirable, but not essential for survival) or being a
victim of the consequences of climate change (which is the least tangible and
most abstract of the three concepts). Let us now, in turn, deal with each one of
the three concepts in the context of empowering citizens.

1. International Trade

In December 2017, the EU Commission announced the creation of a new
advisory group on EU trade agreements®?. The aim of the group is to increase
transparency and inclusiveness in EU trade policy. The EU Commission is
committed to this cause®?. The perspective of this wide group of stakeholders®?
(consumer groups, trade unions, and other non-governmental organizations)
on EU trade policy will certainly help towards better trade policymaking in the
future. The EU Commission has also acknowledged elsewhere EU citizens’
expectation that EU trade agreements should support sustainable-development
objectives such as climate action®.

The role of citizens and micro, small and medium-sized enterprises (MSMEs)
in international trade governance is another example of a bottom-up
approach to sustainable development governance that would shift the current
paradigm. A report authored by the WTO Secretariat states how the current
trade governance system can support MSMEs in their participation in the
international trading system:

1. By helping them meet sustainability standards and conforming with
other international regulations to take advantage of the opportunities

(91) European Commission, “Commission decision of 13.9.2017 setting up the Group of Experts on EU
Trade Agreements,” C(2017) 6113 final, available at http://ec.europa.cu/transparency/regexpert/in-
dex.cfm?do=groupDetail.groupDetailDoc&id=34613&no=1.

(92) See speech by European Commission President Jean-Claude Juncker on the State of the Union 2017,
13 September 2017, available at http://europa.cu/rapid/press-release SPEECH-17-3165 en.htm;
see also European Commission, Communication from the Commission to the European Parliament,
the Council, the European Economic and Social Committee and the Committee of the Regions, “A
balanced and progressive trade policy to harness globalisation,” COM(2017) 492 final, 13.9.2017,
available at https://ec.europa.eu/transparency/regdoc/rep/1/2017/EN/COM-2017-492-F1-EN-MAIN-
PART-1.PDF.

(93) To access the list of members in the expert group on EU trade agreements, see http://trade.ec.europa.
eu/doclib/docs/2017/december/tradoc_156487.pdf.

(94) Non-paper of the Commission services, “Trade and Sustainable Development (TSD) chapters in EU
Free Trade Agreements (FTAs), 11 July 2017, available at http://trade.ec.europa.eu/doclib/docs/2017/
july/tradoc_155686.pdf.
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resulting from global supply chains;

2. By ensuring that MSMEs can trade their goods and services in a
timely and competitive manner, which will result in greater consumer
confidence; and

3. By making sure that trade finance is available. Doing so will contribute
to gender equality (which is the solution to achieving many of the
SDGs, not the challenge), increasing economic growth, fostering
innovation, and increasing participation in international trade®>.

Trading is not possible without trust. Trust is based on incentives. Citizens
need to have the necessary framework that enables them the required trust to
believe in a trading system where they can be participants. For instance, green
consumer behavior in trade (such as gradually getting rid of using fossil fuels)
will help towards the mitigation of climate change. The more harmonized the
market, greater economic incentives will derive from it. A key ingredient to
improving trade (in energy) is better and more efficient connection between
markets. All of this can be achieved if markets work towards “zero tariffs, zero
non-tariff barriers and zero subsidies”®.

2. Energy Transition: The Role of Citizens
2.1 Overview

The energy transition, which is happening at a slow pace®?, is an opportunity
to protect the planet, as is also to create jobs and provide economic growth®®.
Currently, we have central generation of energy, one-way flow of energy, and
passive consumers. With the energy transition, we could have distributed
generation of energy and a two-way power flow®”. The long-term goal in the
energy field is 100% energy use from wind, solar, and hydropower.

The EU has called for a paradigm shift in the energy area, encouraging a
shift towards a more prosumer-oriented market, placing citizens at the heart
of energy security by promoting self-consumption and smaller local energy
communities, where prosumers can produce their own energy. The idea is to

(95) World Trade Organization, “Mainstream trade to attain the sustainable development goals,” p. 64,
available at https://www.wto.org/english/res_e/booksp_e/sdg_e.pdf.

(96) The Economist, “Trade and tariffs: Sealed with a kiss,” 28 July 2018, p. 27.

(97) This fact is largely due to the fact that the financial returns from oil are higher than those from renewables.

(98) On this point, see Meléndez-Ortiz, Ricardo, “Enabling the Energy Transition and Scale-Up of Clean
Energy Technologies: Options for the Global Trade System,” International Centre for Trade and Sus-
tainable Development, (January 2016).

(99) This situation raises the question of how to price power produced at home.
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give more control to consumers. It is believed that smart grids have enormous
potential to make this happen. To enable the successful implementation
of smart grids, states must have a framework in place that will enable that
transition to happen. To successfully implement smart grids, states must take
action to ensure the democratization, decarbonization, digitalization, and
decentralization of the economy and the energy market.

Since the energy sector and the economy go hand in hand, the future of the
energy transition and the future of countries’ economies will inevitable go
hand in hand. There are several factors to take into account in the energy
transition: circularity/cradle-to-grave principle (recycling over and over
again)!% consumer’s engagement, decarbonization, long-term thinking,
minimizing social impact on consumers, multilevel governance (at local,
regional, national, supranational, international level), simplicity, speed
(namely making sure that the energy transition happens within a reasonable
timeframe), affordability, and transparency with data.

But what are the main drivers of the energy transition in the energy market?
Several factors seem to come to mind: access to information, communication,
energy decentralization which, as a result, brings energy democratization!°V
via a multilevel governance system, citizens’ empowerment!’® aiming at a
state of autarky (in as much as this is possible) in a customer-centered system
that enables them to exploit market opportunities, new business models,
innovation, stronger and smarter grids, better and smarter regulation aiming
at reducing or eliminating technical barriers'®®, and electrification because it
drives the deployment of renewable energy®®.

What is the role of the market in securing a successful energy transition? It
is, among other things, to set price signals, to provide regulatory adjustments
to new situations, to influence the drivers that will make the energy transition
a reality, to provide a level playing field, to act as an enabler for business
models, to drive competition, to provide further economic liberalization, to

(100) Geissdoerfer, M., Savaget, P., Bocken, N.M.P., and Hultink, E.J. (2017) «The Circular Economy — A
new sustainability paradigm?» Journal of Cleaner Production, 143: 757-768.

(101) By energy democratization, we mean a situation where regions and consumers gradually become
more self-sufficient in their access to energy.

(102) R. Leal-Arcas, “Empowering citizens for common concerns: Sustainable energy, trade and climate
change,” GSTF Journal of Law and Social Sciences, Vol.6, No.1, Jan. 2018, pp. 1-37.

(103) R. Leal-Arcas, et al., “Smart grids in the European Union: Assessing energy security, regulation &
social and ethical considerations,” Columbia Journal of European Law, Vol. 24.2, 2018.

(104) On renewable energy in the context of energy transition, see IRENA, IEA, and REN21, “Reneww
able energy policies in a time of transition,” 2018, available at http://www.irena.org/-/media/Files/
IRENA/Agency/Publication/2018/Apr/IRENA_IEA REN21 Policies 2018.pdf.

Kilaw Journal - Volume 8 - Special Supplement - Issue 4 — Part 2 143
Jumada Al Awwal/Jumada Al Thani 1441 — January 2020



Towards Sustainability in Trade, Energy and Climate

drive consumer behavior (and vice versa, i.e., consumer behavior will drive
the market), and to enable innovation.

The implementation of the energy transition will inevitably vary from country
to country, based on access to technology and economic conditions'%. It will
require the convergence of centralized with decentralized energy systems. For
instance, in the case of the EU, it will require solar and wind energy integration
for the implementation of the energy transition. Greater flexibility will be
necessary for cross-border energy trade and for local/regional smart grids.

The energy mix is changing to low carbon and is getting cheaper. Moreover, in
addition to the power sector, heating, cooling, and transport are sectors where
fossil fuels need to be gradually replaced with renewables. Sector coupling
(i.e., interconnecting the energy-consuming sectors with the power-producing
sector) may be a way to make this possible within the energy sector and
between the energy sector and other sectors.%0

In addition, reducing energy demand may not be an option in the future, given
our life style in the West, which is increasingly replicated in the rest of the world.
Instead, what is needed is a smart policy design for energy demand, which
needs to be complemented with technological and institutional improvements
on the supply side. If we succeed at a more efficient and sustainable energy
system, energy imports and energy dependency will gradually fall, costs will
be cut and GHG emissions reduced. One can also provide incentives for CO2
emissions reduction?”,

How can we get there? By empowering citizens in access to energy'®. Gordon
Walker has identified four types of community-owned means of renewable-

(105) Think for instance of the polymer problem, where having proper waste-management systems makes
a difference to solve it. See The Economist, “Plastic Pollution: Too much of a good thing,” 3™
March 2018, pp. 50-52. More generally, see S. Nakamura, “An interindustry approach to analysing
economic and environmental effects of the recycling of waste,” Ecological Economics, 28 (1999)
133-145; S. Nakamura and Y. Kondo, “A waste input-output life-cycle cost analysis of the recycling
of end-of-life electrical home appliances,” Ecological Economics, 57 (2006) 494-506.

(106) See for instance European Commission, Communication from the Commission to the European
Parliament, the Council, the European Economic and Social Committee, the Committee of the
Regions and the European Investment Bank, “Clean energy for all Europeans,” COM(2016) 860
final, 30 November 2016, available at http://eur-lex.curopa.eu/resource.html?uri=cellar:fa6eal Sb-
b7b0-11e6-9e3c-01aa75ed71a1.0001.02/DOC _1&format=PDF; European Commission, “A Road-
map for moving to a competitive low carbon economy in 2050,” COM(2011) 112 final, 8 March
2011. These two policy papers aim at the convergence of liberalization with climate action.

(107) California is considering the possibility of subsidies to remove CO2. See The Economist, “The
power of negative thinking,” 9 June 2018, p. 78.

(108) See for instance M. Gladwell, The Tipping Point: How Little Things Can Make a Big Difference,
Black Bay Books, 2002.
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energy production in the UK: 1) cooperatives, 2) community charities, 3)
development trusts, and 4) renewable-energy projects with shares owned by a
local community organization!*.

In addition, there are examples of cooperative models for wind turbine
companies in several EU countries (namely Austria, Germany, Denmark,
The Netherlands), which are illustrations of innovative models of citizens’
participation and community involvement in energy production'”. What
citizens want from the grid is security of supply, lower bills, protecting the
environment, and smartness.

2.2. The case of the United Kingdom')
2.2.1. Electricity market
a. Regulatory framework

The legal framework governing the electricity markets in England, Scotland and
Wales arises from a string of regulations including the Electricity Act 1989 (as
amended and supplemented); the Utilities Act 2000; the Energy Acts 2004, 2008,
2010, 2011, 2013 and 2016; the Climate Change Act 2008; the Competition Act
1998; the Enterprise and Regulatory Reform Act 2013; and the Infrastructure
Act 2015. As to Northern Ireland, key legislation in respect of the regulatory
architecture of its electricity sector includes the Electricity (Northern Ireland)
Order 1992; the Energy (Northern Ireland) Order 2003; and the Electricity
(Single Wholesale Market) (Northern Ireland) Order 2007. At the EU level, the
European Commission has ushered changes since the 1990s through a series of
Directives and Regulations (Legislative Packages) that have strongly influenced
the current state of affairs of the electricity market in the UK"'?.

The electricity market in the UK is geographically divided into two separate
networks. On the one hand, England, Scotland and Wales form the Great Britain
(GB) system. On the other hand, Northern Ireland and the Republic of Ireland
constitute the Single Electricity Market (SEM). This latter arrangement poses
arresting questions in light of Brexit. The SEM represents a rare example of

(109) Gordon Walker, “What are the barriers and incentives for community-owned means of energy proe
duction and use?,” Energy Policy 36, pp. 4401-4405, 2008.

(110) T. Bauwens, B. Gotchev, and L. Holstenkamp, “What drives the development of community ena
ergy in Europe? The case of wind power cooperatives,” Energy Research & Social Science 13, p.
136-147, 2016.

(111) This section has been authored by Juan Alemany Rios.

(112) K. Norman and K. Massie, “Electricity Regulation,” White & Case LLP, November 2017. [Online].
Available: https:/gettingthedealthrough.com/area/12/jurisdiction/22/electricity-regulation-united-
kingdom/.
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network integration between the UK and another EU Member State. Indeed,
Northern Ireland lies outside the GB system whilst being effectively attached
to the Republic of Ireland in a single electricity system('!?.

The GEMA was established as the regulatory authority for electricity and gas
markets in the UK by the Utilities Act 2000. Its prerogatives are delineated
in an array of statutes: the Electricity Act 1989; the Competition Act 1998;
the Utilities Act 2000; the Enterprise Act 2002; and the Energy Acts 2004,
2008, 2010, 2011 and 20139, The Electricity Act 1989 (as amended and
supplemented) sets out a licensing regime to be regulated by the GEMA which
operates through the Ofgem.

A licence is mandatory for the following specified activities: generation;
participation in transmission; distribution; supply; participation in the
operation of an electricity interconnector; and the provision of smart
metering services!"". Applicants need to submit a written application and
pay the relevant fee to the Ofgem. The Ofgem establishes the conditions of
the licence. Certain actors such as small-scale generators, distributors and
suppliers may be exempted from holding a licence insofar as they meet
particular requirements!'®.

Licences are subject to different types of conditions: standard conditions
(generally applicable to all licensees); amended standard conditions; and
special conditions (specific to the licensee at issue). In addition to these
requirements, licensees must observe their specific industry codes, which are
usually outlined in the standard conditions of their individual licence!!!”,

Pursuant to the Electricity Act 1989, the construction or extension of an
onshore generation facility (with the exception of wind generation facilities)
located in England and Wales with a capacity exceeding 50 MW requires
the consent from the Secretary of State for Business, Energy and Industrial
Strategy®).

(113) M. Lockwood, A. Froggart, G. Wright and J. Dutton, “The implications of Brexit for the electricity
sector in Great Britain: Trade-offs between market integration and policy influence,” Energy Policy,
vol. 110, pp. 137-143, 2017.

(114) K. Norman and K. Massie, “Electricity Regulation,” White & Case LLP, November 2017. [Online].
Available: https:/gettingthedealthrough.com/area/12/jurisdiction/22/electricity-regulation-united-
kingdom/.

(115) Section 6, paragraph (1) Electricity Act 1989.

(116) Section 5 Electricity Act 1989.

(117) M. Hassan and D. Majumder-Russell, “Electricity regulation in the UK: overview,” Thomson
Reuters. Practical Law, 1 May 2014. [Online]. Available: https://uk.practicallaw.thomsonreuters.
com/1-523-9996?transitionType=Default&contextData=(sc.Default).

(118) Section 36 Electricity Act 1989.
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These types of facilities are usually classified as “Nationally Significant
Infrastructure Projects” (NSIP) under the Planning Act 2008, NSIPs need
to be sanctioned by the Secretary of State for Business, Energy and Industrial
Strategy through a development consent order. As to the construction of
onshore facilities in England with a capacity under 50 MW, such initiatives
might require approval from the relevant local planning authority in accordance
with the Town and Country Planning Act 199012,

In Wales, onshore generation facilities with a capacity ranging from 10 to
50 MW are treated as “Developments of National Significance” (DNS) and
are decided by Welsh Ministers!?). The Energy Act 2016, coupled with the
Infrastructure Planning (Onshore Wind Generating Stations) Order 2016,
withdrew onshore wind farms featuring a capacity surpassing 50 MW from
the NSIP regime. Furthermore, these regulations allocated the authority
to grant planning permissions for this type of generation facilities to local
planning authorities. Local planning authorities already enjoy the prerogative
to grant such permissions to onshore wind farms with a capacity of 50 MW
or less??,

The GB system transmits high-voltage electricity through a transmission grid
that stretches across Great Britain. The GB system is owned and maintained
by a number of Transmission System Operators (TSOs) while the system is
chiefly operated by a single System Operator (SO): National Grid Electricity
Transmission plc (NGET). There are three TSOs entitled to develop, operate
and maintain the high-voltage network within their corresponding onshore
transmission areas: NGET for England and Wales; Scottish Power Transmission
Limited for Southern Scotland; and Scottish Hydro Electric Transmission
plc for Northern Scotland and the Scottish island groups!?®. In England and
Wales, generation facilities with a capacity equal or superior to 100 MW may
be connected to the transmission system. Smaller plants are directly connected
to the lower voltage distribution network. In Scotland, however, smaller

(119) Section 14, paragraph 1 Planning Act 2008.

(120) K. Norman and K. Massie, “Electricity Regulation,” White & Case LLP, November 2017. [Online].
Available: https:/gettingthedealthrough.com/area/12/jurisdiction/22/electricity-regulation-united-
kingdom/.

(121) Section 19 Planning (Wales) Act 2015.

(122) K. Norman and K. Massie, “Electricity Regulation,” White & Case LLP, November 2017. [Online].
Available: https://gettingthedealthrough.com/area/12/jurisdiction/22/electricity-regulation-united-
kingdom/.

(123) Ofgem, “The GB electricity transmission network,” Ofgem, [Online]. Available: https://www.off
gem.gov.uk/electricity/transmission-networks/gb-electricity-transmission-network.
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generation facilities may be directly connected to the transmission grid?%.

The SEM in the island of Ireland is the homologue of the GB system in Great
Britain. The SEM also features a Single Electricity Market Operator (SEMO)
which facilitates the continuous administration and operation of the grid. The
SEMO is ajoint undertaking from the two official TSOs of the island of Ireland:
System Operator for Northern Ireland Ltd (SONI) in Northern Ireland; and
EirGrid plc in the Republic of Ireland. The SEMO is cooperatively licensed
and regulated by the Utility Regulator for Northern Ireland (UREG); and the
Commission for Regulation of Utilities (CRU) in the Republic of Ireland!>.

Industry codes support the wholesale and retail markets for electricity and
gas. Licensees are bound by these codes in accordance with the terms of their
licence?®, The GB system!?” and the SEM(?® have their separate industry codes.

The Energy Act 2013 instigated the Electricity Market Reform (EMR).
The EMR was characterised by two notable developments in the wholesale
electricity market. Firstly, it introduced contracts for difference (CfD) to
promote low-carbon electricity generation. CfDs are a mechanism designed
to encourage investment in electricity from Renewable Energy Sources
(RES-E). CfDs are long-term, private law, bilateral contracts between a
generator and a Low Carbon Contracts Company (LCCC)!"*), Under a CfD,
the generator is paid the difference between the “strike price” — a price for
electricity reflecting the cost of investing in a specific clean technology —
and the “reference price” — the average price for electricity in the market —
by the LCCC. Therefore, CfDs safeguard electricity generators from price
volatility in wholesale markets*”, This system is funded through a fee on

(124) K. Norman and K. Massie, “Electricity Regulation,” White & Case LLP, November 2017. [Online].
Available: https:/gettingthedealthrough.com/area/12/jurisdiction/22/electricity-regulation-united-
kingdom/.

(125) Single Electricity Market Operator, “About SEMO,” Single Electricity Market Operator, [Online].
Available: http://www.sem-0.com/AboutSEMO/Pages/default.aspx.

(126) Ofgem, “Industry codes,” Ofgem, [Online]. Available: https://www.ofgem.gov.uk/licences-induss
try-codes-and-standards/industry-codes.

(127) M. Hassan and D. Majumder-Russell, “Electricity regulation in the UK: overview,” Thomson
Reuters. Practical Law, 1 May 2014. [Online]. Available: https://uk.practicallaw.thomsonreuters.
com/1-523-9996?transitionType=Default&contextData=(sc. Default).

(128) Single Electricity Market Operator, “Industry Guide to the I-SEM. I-SEM Project. Version 1.0,”
Single Electricity Market Operator, 2017. [Online]. Available: http://www.sem-o.com/[SEM/Gen-
eral/ISEM_Industry%20Guide.pdf.

(129) K. Norman and K. Massie, “Electricity Regulation,” White & Case LLP, November 2017. [Online]. Avail-
able: https://gettingthedealthrough.com/area/12/jurisdiction/22/electricity-regulation-united-kingdom/.

(130) Department for Business, Energy & Industrial Strategy, “Electricity Market Reform: Contracts for
Difference,” Department for Business, Energy & Industrial Strategy, [Online]. Available: https:/
www.gov.uk/government/collections/electricity-market-reform-contracts-for-difference.
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electricity suppliers. Should the reference price be above the strike price, then
it is the generator that offsets the difference to the LCCC. Such payments are
eventually returned to electricity suppliers!3".

Secondly, the EMR introduced the capacity market. This policy seeks to ensure
the continuous supply of electricity. The capacity market offers remuneration
to those generators that are able to generate power during intervals of system
stress. The mechanism also rewards demand side response providers for
lowering demand at times of peak demand.'*® The Electricity Capacity
Regulations 2014 and the Capacity Market Rules articulate the basic legal
framework of the capacity market!.

In addition to CfDs, the UK has mobilised supplementary policies to spur
electricity generation arising from alternative energy sources, such as
RES or combined heat and power (CHP). One such example is the Feed-
In Tariff (FIT) scheme. The FIT scheme was established in April 2010. This
governmental programme was implemented to forward small-scale renewable
and low-carbon electricity generation technologies. Licensed power suppliers
participating in the FIT scheme are required to make payments on generation
and export from eligible installations.

The following types of technologies are eligible under this programme: solar
photovoltaic (PV), wind, hydro and anaerobic digestion (for installations with
a capacity not exceeding 5 MW); and micro CHP (for installations with a
capacity not exceeding 2 kW). Payments under the FIT scheme are made on a
quarterly basis for the electricity generated and exported by installations that
resort to one of the aforementioned technologies.

These payments are incurred by energy suppliers based upon the meter reading
submitted by the owner of such an installation"*¥. Solar PV is the technology
of choice in terms of low-carbon electricity generation in the UK as it enjoys
the strongest public support. Solar PV, together with onshore wind, is expected
to become the most affordable means of electricity generation by 2025. As of
2017, over 12 GW of solar PVs were deployed in the UK. Small production

(131) K. Norman and K. Massie, “Electricity Regulation,” White & Case LLP, November 2017. [Online].
Available: https:/gettingthedealthrough.com/area/12/jurisdiction/22/electricity-regulation-united-
kingdom/.

(132) Idem.

(133) Ofgem, “Capacity Market (CM) Rules,” Ofgem, [Online]. Available: https://www.ofgem.gov.uk/
electricity/wholesale-market/market-efficiency-review-and-reform/electricity-market-reform/ca-
pacity-market-cm-rules.

(134) Ofgem, “About the FIT scheme,” Ofgem, [Online]. Available: https://www.ofgem.gov.uk/environa
mental-programmes/fit/about-fit-scheme.
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facilities (under 4 kW) installed in households and small businesses accounted
for 2.5 GW of this overall solar PV capacity. Solar PV is expected to become
an increasingly significant contributor to the domestic electricity supply.
Moreover, a sizeable fraction of this solar capacity will be highly diffused*>.

Generally speaking, the domestic regulatory architecture in the aftermath of
Brexit will conceivably be framed by the terms of the UK’s withdrawal from
the EU. A Repeal Bill was announced in June 2017. This bill shall repeal the
European Communities Act 1972, thus ending the ascendancy of EU law in
the UK. The British government will convert the EU “acquis” (the body of
rights and obligations arising from EU law binding on EU Member States)
into UK law.

Thereafter, the discretion to amend this law will lie with the Parliament
after due parliamentary debate and scrutiny. As to electricity market itself,
the question as to whether the UK will retain access to the Internal Energy
Market (IEM) seems largely contingent upon it remaining a member of the
European Economic Area (EEA). Should the UK remain in the EEA, it would
preserve access to the [EM whilst having to comply with EU acts with EEA
relevance*®. Conversely, should the terms of the Brexit deal preclude entry
to the IEM, this will possibly distort the UK’s electricity trade and increase
operator and consumer costs!>?,

b. Energy security dimension

The GB system has an overall interconnection capacity of 4 GW. The GB
system shares cross-border electricity infrastructures with North-West
Europe and the SEM. More concretely, interconnectors with North-West
Europe represent 3 GW of its overall transfer capacity (2 GW with France
through “IFA”; and 1 GW with the Netherlands through “BritNed”), whereas
interconnectors with the SEM account for the remaining 1 GW (500 MW with
Northern Ireland through “Moyle”; and another 500 MW with the Republic of
Ireland through “East West”).

Ofgem expects a further 7.7 GW interconnection capacity to be achieved by
2022. To that end, the manufacture of new cross-border links with Belgium

(135) E.McKenna, J. Pless and S. Darby, “Solar photovoltaic self-consumption in the UK residential sece
tor,” A paper for submission to Energy Policy, 2017.

(136) K. Norman and K. Massie, “Electricity Regulation,” White & Case LLP, November 2017. [Online].
Available: https://gettingthedealthrough.com/area/12/jurisdiction/22/electricity-regulation-united-
kingdom/.

(137) Houses of Parliament. Parliamentary Office of Science and Technology, “Overseas Electricity Inters
connection,” Houses of Parliament. Parliamentary Office of Science and Technology, London, 2018.
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(“NEMO”), Denmark (“Viking”), France (“ElecLink”, “IFA2” and “FAB
Link”), Norway (“NSN”), and the Republic of Ireland (“Greenlink™) is high
on the agenda™¥. If all of the above projects do materialise by 2022, the
interconnection level of the UK is set to treble in a remarkably short time span.

NGET foresees that the importance of interconnection with neighbouring
countries towards grid balancing will rise as intermittent RES are poised to
progressively underlie future demand™?. In light of the closure of ageing
nuclear plants in the UK and the governmental decision to refrain from using
coal power by 2025, increased access to power generation from abroad could
counterbalance the waning output of these different domestic sources of
electricity. Indeed, BEIS predicts that electricity imports have the potential to
become the second largest source of electricity by 2025149,

Electricity is usually transmitted from the market with lower prices to the
market with higher prices. Considering that the price of wholesale electricity
in Great Britain tends to be higher than in France and the Netherlands, the GB
system normally imports electricity from these two EU Member States.

In contrast, exports and imports between the GB system and the SEM are more
equally balanced. Price disparity between wholesale markets is motivated by
divergence in a number of respects such as electricity generation mix; weather
trends; energy and climate change policies; demand patterns, and exchange
rates. Having said this, interconnection between wholesale markets leads
prices to converge (that is, prices in the importing market dwindle whereas
prices in the exporting market rise).

Hence, wholesale electricity prices in Great Britain have experienced a
reduction as a result of the GB system being a net importer!*". There is a
consensus among stakeholders that, due to the prevailing higher wholesale
electricity prices in Great Britain, more interconnectors will entail a further
downturn in prices. In 2014, NGET estimated that every additional 1 GW of
transfer capacity between the GB system and continental Europe could lower
wholesale prices in Great Britain by 1 to 2%#?. Nevertheless, the existence

(138) Ofgem, “Electricity interconnectors,” Ofgem, [Online]. Available: https://www.ofgem.gov.uk/elece
tricity/transmission-networks/electricity-interconnectors.

(139) National Grid, “System Operability Framework 2016,” National Grid, London, 2016.

(140) Department for Business, Energy and Industrial Strategy, “Updated energy and emissions projece
tions 2017,” Department for Business, Energy and Industrial Strategy, London, 2018.

(141) Houses of Parliament. Parliamentary Office of Science and Technology, “Overseas Electricity Inters
connection,” Houses of Parliament. Parliamentary Office of Science and Technology, London, 2018.

(142) National Grid, “Getting more connected. The opportunity from greater electricity interconnection,”
National Grid, London, 2014.
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of constraints regarding the extent to which savings can be achieved must be
borne in mind. Indeed, price reductions become less pronounced with each
new interconnector to the same market'**.

2.2.2. Smart metering systems

The Smart Meter Implementation Programme (SMIP) sets out the legal
framework to install smart meters, both for gas and electricity, in every
household in Great Britain by 2020. It is expected that, by that year,
approximately 53 million smart meters will be fitted in more than 30 million
properties (whether households or businesses) scattered across England,
Scotland and Wales. According to Smart Energy GB, the SMIP represents ““the
biggest national infrastructure project in our lifetimes”. Nonetheless, there is
no legal obligation on individuals to have a smart meter. After several delays,
the SMIP was officially launched in November 2016. At the time of writing,
over 8.6 million smart meters have been deployed!*¥.

Smart meters in the UK present the peculiarity of always including an in-
home display (IHD). An IHD is an implement which is connected with the
smart meter and shows consumers the information pertaining to their energy
consumption and costs"*. The UK constitutes a rare instance of a jurisdiction
that intrinsically combines smart meters with IHD. Indeed, energy suppliers
in the UK make it a requirement for customers that opt to have a smart meter
installed to also use an IHD, together with a data hub. A further distinguishing
characteristic of the UK is that it pushes both separate electricity and gas smart
meters'49).

As opposed to other EU Member States which rely on Distribution System
Operators (DSOs) to carry out the deployment of smart metering systems,
the UK has decided to entrust this task to energy suppliers. The competition
inherent in the market of energy providers inevitably raises the installation
costs as households in a same street may well obtain their energy from
different suppliers. This fragmentation precludes a systematic implementation
of the smart meter roll-out, in a street-by-street basis.

The DCC is the entity charged with the control of the smart metering

(143) Poyry, “Costs and benefits of GB interconnection,” Péyry, London, 2016.

(144) Smart Energy GB, “About Smart Energy GB,” Smart Energy GB, [Online]. Available: https://www.
smartenergygb.org/en/about-us/about-smart-energy-gb.

(145) House of Commons: Science and Technology Committee, “Evidence Check: Smart metering of
electricity and gas,” House of Commons: Science and Technology Committee, London, 2016.

(146) K. Sovacool, P. Kivimaa, S. Hielscher and K. Jenkins, “Vulnerability and resistance in the United
Kingdom’s smart meter transition,” Energy Policy, vol. 109, pp. 767-781, 2017.
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communication system. Additionally, the DCC will form contractual
relationships with energy providers'*”. Notwithstanding the fact that Smart
GB is the “voice” of the deployment of smart meters, a wide variety of actors
has been crucial in the promotion of smart metering systems over the last
decade. BEIS, Ofgem, as well as the energy suppliers SSE and British Gas
rank among the most enthusiastic supporters of this “smart” transition®.

The SMIP epitomizes a clear cut case in which policy outdistances
technological developments. This is so as over-optimistic goals have had to
be toned-down, time and time again, as a consequence of the piling backlog of
technical obstacles encountered on the way!'*, Market research demonstrates
that installation failures continue to be a usual occurrence. A survey conducted
by “Utility Week” in 2017 established that up to 13% of households required
multiple visits to fit their smart metering system properly. Reasons for such
mishaps include customers being absent during the installation; installations
taking longer than expected; smart meters being inaccessible or a substantial
distance apart; and the challenges confronted in multiple occupancy
properties>?.

Other studies suggest that the predictions from BEIS have underestimated this
reality. According to the research directed by “the Big Deal”, these glitches
alone are liable to balloon the costs of the SMIP by an extra £1 billion.
Consequently, the total costs of the SMIP would soar to £12 billion"*V.

The Smart Meters Bill was introduced in Parliament in October 2017. Broadly
speaking, the Smart Meters Bill has a twofold purpose. Firstly, the bill seeks
to prolong by 5 years the government’s prerogative to make changes to
smart meter regulation (until 1 November 2023). The government strives to
thereby ensure that the deployment of smart metering systems is successfully
completed by 2020; that all benefits are thoroughly reaped; and that consumers
are suitably protected in the wake of the roll-out.

(147) G. Bellantuono, “Comparing Smart Grid Policies in the USA and EU,” Law, Innovation and Tech-
nology, vol. 6, no. 2, pp. 221-264, 2014.

(148) K. Sovacool, P. Kivimaa, S. Hielscher and K. Jenkins, “Vulnerability and resistance in the United
Kingdom’s smart meter transition,” Energy Policy, vol. 109, pp. 767-781, 2017.

(149) Idem.

(150) Utility Week, “Smart metering: Challenging times lead to strange bedfellows,” Utility Week, 10
May 2017. [Online]. Available: https://utilityweek.co.uk/smart-metering-challenging-times-lead-to-
strange-bedfellows/.

(151) The Big Deal, “Smart meter rollout could cost £1 billion more than predicted,” The Big Deal, 2
February 2017. [Online]. Available: https://blog.thebigdeal.com/total-cost-smart-meter-rollout-
massive-12-billion/.
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Secondly, the bill undertakes to establish a special administration regime for
a smart meter communication licensee. This special administration regime
for the DCC constitutes a contingency measure aimed at guaranteeing the
continuity of smart meter services in the improbable event of the DCC’s
insolvency. While the likelihood of this turn of events is rather remote, it
would bring about significant consequences for consumers!52,

2.2.3. Data protection

The Data Protection Act 1998 articulates the basic legal framework in the
UK for this particular area. In spite of the UK’s decision to withdraw from
the EU, Regulation (EU) 679/2016, also known as General Data Protection
Regulation (GDPR), will still be applicable to the UK as of May 2018. At the
time of writing, the Data Protection Bill — which will transpose the GDPR into
domestic law — has already been introduced in Parliament>¥,

The national data protection authority is the Information Commissioner’s
Officer (ICO). The ICO has the task to safeguard and enforce a number
of regulations including the Data Protection Act 1998; The Freedom
of Information Act 2000; the Privacy and Electronic Communications
Regulations 2003; and the Environmental Information Regulations 2004. The
ICO is an independent body from the government that protects information
rights in the public interest. It does so by advancing transparency in public
entities and data privacy for citizens. The ICO provides guidance to both
citizens and organisations. It takes adequate measures when the regulations
set out above are breached!*%.

Consumption data arising from a private household in relation to a period of less
than a month is treated as personal data. Accordingly, the access of Distribution
Network Operators (DNOs) to information of this nature is subjected to the
compliance with the applicable pieces of legislation. More concretely, access
to this household-level electricity data must observe the prescriptions laid out
by the Data Protection Act 1998 — in respect of treatment of personal data — as
well the Privacy and Electronic Communications Regulations 2003 — with
regard to the privacy of consumers using communication network or services.

(152) Department for Business, Energy and Industrial Strategy, “Smart Meters Bill. Overview and Quess
tions & Answers,” Deparment for Business, Energy and Industrial Strategy, London, 2017.

(153) J. a. B. C. Bone, “Data protection in the UK (England and Wales): overview,” Thomson Reuters.
Practical Law, 1 January 2018. [Online]. Available: https://uk.practicallaw.thomsonreuters.com/1-
502-1544?transitionType=Default&contextData=(sc.Default)&firstPage=true.

(154) The Information Commissioner’s Officer, “The Information Commissioner’s response to Smart Ena
ergy GB consultation,” The Information Commissioner’s Officer, 2015.
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Further, the electricity distribution license delineates in its Condition 10A
(SLC10A) the terms and requirements under which DNOs can access
consumption information provided by smart metering systems. DNOs submit
“data privacy plans” to the national regulator — Ofgem. In these “data privacy
plans”, the network operators clarify the manner in which the consumption
data will be anonymised, to ensure that the processed data cannot be used to
identify a particular household!>.

The Data Access Privacy Framework (DAPF) regulates the use of customer’s
energy consumption data stemming from smart meters. These guidelines,
drafted by Ofgem, assign certain responsibilities to energy providers and DNOs
on the subject of their access to consumption data. The precise granularity of
the data that can be accessed will be ascertained by whether the consumers
have decided to opt in or opt out. At any rate, the DAPF issues the following
basic instructions:

* By default, energy suppliers can access monthly consumption data in
the interest of billing and accounting.

» Unless the customer decides to opt out, energy suppliers can access
daily consumption data.

» If the customer decided to opt in, energy suppliers can access less
granular data, down to half-hourly data>®.

Generally, DNOs are prevented from accessing half-hourly consumption
information unless the latter has been anonymised or aggregated in such a
fashion that it can no longer be considered as personal data. Be that as it may,
any use of consumption information by energy providers and DNOs needs to
subscribe to the principles charted by the DAPF!57.

2.2.4. Electric vehicles

Pursuant to the Climate Change Act 2008, the UK has set itself the objective
to cut greenhouse gas emissions by 80% by 2050. The necessity to adopt EVs
in order to meet this target is widely agreed on among policymakers"®. To
that end, the government infer alia created the Office for Low Emissions

(155) Ofgem, “Smart meters: Distribution network operators’ privacy plans,” Ofgem, [Online]. Available:
https://www.ofgem.gov.uk/electricity/retail-market/metering/transition-smart-meters/smart-meters-
distribution-network-operators-privacy-plans.

(156) The Information Commissioner’s Office, “The Information Commissioner’s Office response to the
Department for Business, Energy & Industrial Strategy and Ofgem’s Call for Evidence on “a Smart,
Flexible, Energy System”,” The Information Commissioner’s Office, 2017.

(157) Idem.

(158) Houses of Parliament. Parliament Office of Science & Technology, “Electric Vehicles,” Houses of
Parliament. Parliament Office of Science & Technology, London, 2010.
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Vehicles (OLEV) and mandated the discontinuation of fossil fuel vehicles in
the UK from 2040 onwards!>”.

EVs feature prominently in the Industrial Strategy drafted by BEIS. This
scheme provides a £30 million fund to promote vehicles-to-grid (V2G)
technologies. These efforts are intended to pave the way for EVs and other
vehicles to export electricity to the grid. Twenty-one V2G projects have
become the recipients of this subsidy. This raft of initiatives aims to deliver
an appropriate design and development model to illustrate how the electricity
system at large could, at peak hours, benefit from the power stored in EVs. At
first, the electricity stored in EV batteries could serve the domestic grid during
peak hours. Thereafter, the same batteries would be recharged, during oft-
peak hours, thereby enabling EV drivers to set off on their next journey!?.

The Automated and Electric Vehicles Bill was announced in October 2017.
This anticipated legislative initiative contains a number of points that are
worth raising. Firstly, the bill will increase the access and availability of EV
charging points. More specifically, the document calls for charging points at
all motorway services as well as large petrol stations. Secondly, the Automated
and Electric Vehicles Bill further ventures into the field of automated vehicles.
After all, the market for driverless technology is estimated to be worth £50
billion to the national economy by 2035. The bill seeks to enable drivers of
automated cars to be insured on UK roads¢V.

2.2.5. Demand response

The Energy Act 2013 and the consequential EMR established the capacity
market. The capacity market is a policy that seeks to guarantee the uninterrupted
supply of electricity. Generators that are capable of producing electricity during
intervals of system stress are rewarded through this scheme. By the same token,
the capacity market remunerates demand side response providers for lowering
demand at times of peak demand'®?. The Electricity Capacity Regulations 2014
and the Capacity Market Rules determine the content of capacity agreements;

(159) Energy UK, “The Electric Vehicle Revolution,” Energy UK, London, 2017.

(160) Department for Business, Energy & Industrial Strategy, “£30 million investment in revolutionary
V2G technologies,” Department for Business, Energy & Industrial Strategy, 12 February 2018.
[Online]. Available: https://www.gov.uk/government/news/30-million-investment-in-revolutionary-
v2g-technologies.

(161) Department for Transport, “Boost for electric and driverless car industry as government drives fors
ward green transport revolution,” Department for Transport, 18 October 2017. [Online]. Available:
https://www.gov.uk/government/news/boost-for-electric-and-driverless-car-industry-as-govern-
ment-drives-forward-green-transport-revolution.

(162) K. Norman and K. Massie, “Electricity Regulation,” White & Case LLP, November 2017. [Online].
Available: https:/gettingthedealthrough.com/area/12/jurisdiction/22/electricity-regulation-united-
kingdom/.
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the obligations of (and possible penalties against) the holder of a capacity
agreement; and the technical operation of the capacity market(!®3.

2.2.6. Electricity storage

There is no regulatory definition for the concept of energy storage under
the Electricity Act 1989. This legal vacuum has resulted in energy storage
being treated as a generation asset. This categorisation is further reinforced
by Section 2, paragraph 2, point (d) (i) Electricity Order 2001 which confirms
that the operator of “equipment” which “generates or is capable of generating
electricity” will be regarded as generating electricity. The current state of
affairs poses difficulties as it fails to recognise that energy storage is unable to
produce a net positive flow of electricity into the system; or the possibilities
that storage opens by saving electricity during intervals of low demand to
meet peak demands¥,

In light of the above, energy storage operators currently need to hold a
generation license to operate unless an exemption applies (e.g. “small
generator” exemption). Additionally, other licensed operators such as energy
suppliers, DSOs and Transmission System Operators (TSOs) are restricted
from operating electricity storage. A generation license places a twofold
administrative burden on the energy storage operator. Firstly, the latter
becomes answerable to the Ofgem. Secondly, the energy storage operator is
liable to be subjected to a number of industry codes.

Under the prevailing legal framework, the energy storage operator also faces
the risk of having to pay special rates. The Climate Change Levy (General)
Regulations 2001 establishes a toll on supplies of “taxable commodities” —
which include the supply of electricity to an industrial or commercial user. In
this context, the energy storage operator may end up paying double charges.
This is so as the energy storage operator is legally classified as both an electricity
consumer and generator. At first, he is assimilated to a consumer when paying
the CCL rates for the energy that he “receives” (when charging). Subsequently,
he is treated as a generator when paying the CCL levy for the energy that he
“supplies” (when discharging) power to industrial or commercial users. The
present regulatory barriers are effectively hampering the market development
of storage technologies in the UK,

(163) Ofgem, “Capacity Market (CM) Rules,” Ofgem, [Online]. Available: https://www.ofgem.gov.uk/
electricity/wholesale-market/market-efficiency-review-and-reform/electricity-market-reform/ca-
pacity-market-cm-rules.

(164) G. Castagneto, J. Radcliffe and P. Dodds, “Regulatory barriers to energy storage deployment: the
UK perspective,” RESTLESS, 2017.

(165) Bird & Bird, “The role of energy storage in the UK electricity system,” Bird & Bird, London, 2016.
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3. Climate Action

An influential climate-change thinker, William Nordhaus, recommended in
the 1990s gradual, modest reductions of GHG emissions in his book on the
economics of climate change'®®. Another thinker of climate change, Nicholas
Stern, demanded a few years later immediate and dramatic efforts to mitigate
climate change, including spending 1-2% of GDP in advanced economies!'®”.
For both approaches, it is necessary to have cooperation from the bottom
up'®®. This is possible without compromising on economic growth'¢?.

Predictions are that there will be a 7-degree rise in global temperatures by
2100, which would make life very difficult in various part of the world,
especially those near the Equator!’®, So international cooperation is crucial
for climate change mitigation. A promising way forward is bringing together
environmental NGOs and businesses for greater and close cooperation on
issues of climate action!”V.

A case in point that became a surprising fact is the very well organized social
movement in the US to implement the Paris Climate Agreement as soon as
President Trump announced his intention to withdraw from that Agreement.
Cities, states and businesses gathered together for climate action. Outside the
main conference building of the 2017 UN climate summit, a coalition of people
gathered under the heading ‘We are still in’17?. Many cities in the US today
are requiring tougher energy-efficient standards on buildings and electrifying

(166) W. Nordhaus, Managing the global commons: The economics of climate change, MIT Press, 1994.

(167) N. Stern, The Economics of Climate Change: The Stern Review, Cambridge University Press, 2007.

(168) The issue of climate change mitigation has even reached democratic levels as close to citizens as
teenagers suing the US federal government as part of efforts to force action to request climate action.
See M. Nijhuis, “The teen-agers suing over climate change,” The New Yorker, 6 December 2016.
See also N. Geiling, “In landmark case, Dutch citizens sue their government over failure to act on
climate change,” Think Progress, 14 April 2015, available at https://thinkprogress.org/in-landmark-
case-dutch-citizens-sue-their-government-over-failure-to-act-on-climate-change-e01ebb9c3at7/.

(169) T. Cowen, Stubborn Attachments: A Vision for a Society of Free, Prosperous, and Responsible In-
dividuals, Stripe Press, 2018 (which makes a moral case for economic growth and is a source of
inspiration and optimism about our future possibilities).

(170) J. Eilperin, D. Dennis, and C. Mooney, “Trump administration sees a 7-degree rise in global temperaa
tures by 2100,” The Washington Post, 28 September 2018, available at https://www.washingtonpost.
com/national/health-science/trump-administration-sees-a-7-degree-rise-in-global-temperatures-
by-2100/2018/09/27/b9c6fada-bb45-11e8-bdc0-90f81cc58c5d_story.html?noredirect=on&utm
term=.81e8267d2343.

(171) See Leal, W. and Leal-Arcas, R. (eds.) University initiatives in climate change mitigation and ad-
aptation, Springer, 2018. See also the views of Andrew Guzman on the real-world consequences of
climate change in Overheated: The human cost of climate change, Oxford University Press, 2014.

(172) O. Milman and J. Watts, “One nation, two tribes: opposing visions of US climate role on show
in Bonn,” The Guardian, 9 November 2017, available at https://www.theguardian.com/environ-
ment/2017/nov/09/bonn-climate-change-talks-us-two-tribes.
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their public buses, as signs of commitment to the Paris Agreement!?.

Since cement-making produces around 6% of the world’s CO2 emissions and
steel around 8% (half of it goes into buildings), the most logical building
material to use would be wood because it is renewable energy in that a mature
tree is cut down, but a new tree can be planted and it will capture CO2(™. A
further incentive for using wood for construction purposes is that it is much
lighter than steel, brick or concrete. From January 2019, all new public-sector
buildings in the EU need to be built to nearly zero-energy standards’.

Equally, joint actions between countries could have a ‘trickle-down effect’
from governments to citizens and businesses for the promotion of business
opportunities in clean energy, especially for small and medium enterprises
(SMEs), the facilitation of trade and investment in environmentally friendly
goods and services such as energy efficient goods and services, and cooperation
on trade-related aspects of climate change mitigation!’®.

4. Power to the Citizens

One very promising development in the twenty-first century is the
empowerment of citizens on issues of common concern such as climate
change, sustainable energy, and international trade. Citizens’ empowerment
means that civil society can play an important role in the new challenges of
trade diplomacy, such as the integration of noneconomic aspects of trade in
trade policy and the inclusion of trade policies in the democratic debate!'””.
This approach makes the system of decision making closer to the citizens and
therefore less technocratic (see Figure 6.2 below).

This novel idea of greater citizen participation, engendered by citizens’
empowerment, is a promising way of providing better management of

(173) The Economist, “Local government v global warming,” 15 September 2018, pp. 67-68, at 67.

(174) The Economist, “The house made of wood,” 5 January 2019, p. 12.

(175) Idem.

(176) R. Leal-Arcas, “Unilateral Trade-related Climate Change Measures,” The Journal of World Invest-
ment and Trade, Vol. 13, No. 6, pp. 875-927, 2012; Non-paper of the European Commission ser-
vices, “Feedback and way forward on improving the implementation and enforcement of Trade and
Sustainable Development chapters in EU Free Trade Agreements,” 26 February 2018, available at
http://trade.ec.europa.eu/doclib/docs/2018/february/tradoc_156618.pdf.

(177) For analyses of democracy, see P. Deneen, Why liberalism failed? Yale Uni-
versity Press, 2018 (asserting that an increasingly oppressive liberal world or-
der will likely give way to authoritarian illiberalism); D. Frum, Trumpocracy:
The corruption of the American Republic, Harper, 2018 (exploring how Donald
Trump was elected and asserting that his governance has harmed American de-
mocracy); S. Levitsky and D. Ziblatt, How democracies die: What history tells
us about our future, Crown, 2018 (examining historical threats to democracies
and drawing lessons from other nations to offer strategies to follow in the cur-
rent American context).
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environmental issues and helping achieve the Sustainable Development
Goals (SDGs)!'"®. Moving forward, citizens must contribute to finding more
effective ways to obtain sustainable energy, mitigate climate change, and
develop a more democratic and transparent trade policy-making process.
Figure 2 represents several specific means by which citizens can ostensibly
help enhance sustainable energy initiatives, mitigate climate change, and
make citizens richer through free and open environmental trade.

o Greater involvement of
civil society

* Processes and production
methods

o Eco-labeling

¢ Nongovernmental
organizations (NGOs)

e Mayors

— * Governors

o Businesses

® Smart cities

o “Prosumers”

® Local food production

* Renewable energy
cooperatives
o Decentralization

FIGURE 2: CiTIZENS’ EMPOWERMENT AND SUSTAINABLE DEVELOPMENT GOALS

Citizens’ empowerment can be achieved by allowing for more participation in
the process of decision making. More broadly, regression analyses show that
when society allows free choice, it has a considerable impact on happiness!’.
Since the beginning of the 1980s, democratization, economic development,
and increasing social tolerance have all increased citizens’ perception that
they have free choice, and consequently increased citizen happiness®?,

5. Citizens and Trade (and Climate Change)

Traditionally, governments discuss trade measures and their links with climate
change without allowing for citizens’ participation®V. This rather technocratic
exercise of mitigating climate change and its links to trade policy has the
potential to become more democratic.

(178) See G.A. Res. 70/1, Transforming Our World: The 2030 Agenda for Sustainable Development 14—
35 (Sept. 25, 2015).

(179) Ronald Inglehart et al., Development, Freedom, and Rising Happiness: A Global Perspective (1981-
2007), 3 PErsP. ON PsycHoL. Sci. 264, 270 (2008). One wonders whether lack of freedom, high levels
of pollution or social inequality may explain why, say, China ranked so poorly in the 2018 World
Happiness Report. See http://worldhappiness.report/.

(180) Id. at 279-80.

(181) See Rafael Leal-Arcas, Theory and Practice of EC External Trade Law and Policy 425-39 (2008).

160 6 Kilaw's Annual International Conference Research - Contemporary
Legal Developments: Issues and Challenges - Kuwait 1-2 May 2019



Prof. Rafael Leal-Arcas

Trade will need to be substantially reconceptualized to empower individuals
within the international trade framework. If global society wants to emancipate
people around the world and benefit from the wealth of transnational insights,
perceptions, and resources, society should aim at facilitating access to global
knowledge via international trade. Moreover, trade agreements should
emphasize and encourage the trade of technological equipment, smart
appliances, and applications that serve to reduce energy consumption and
GHG emissions. Furthermore, trade subsidization distorts markets and leads
to more GHG emissions than would otherwise result®?,

Trade places a spotlight on the dynamic shifts that are taking place and will
take place globally in the so-called processes and production methods (PPMs)
of goods. Consumers increasingly seek information on how the PPMs of the
products they buy affect the environment and request eco-labeling as well as
labeling and traceability regarding genetically modified organisms'®®. This
change in consumer demand will transform the geographies of trade, both
spatially and temporally. The importance of new technologies in PPMs is a
crucial aspect of this advancement.

International trade agreements could have provisions that empower citizens
as consumers to better scrutinize trade agreements. This addition would make
trade governance closer to citizens. Close scrutiny is necessary to examine the
rules of international trade that need to be amended to reduce the impact of
global trade on the environment"¥. In broad terms, trade rules are not guided
towards environmental protection as much as they could be'*>.

(182) See Rafael Leal-Arcas, Andrew Filis & Ehab S. Abu Gosh, International Energy Governance: Se-
lected Legal Issues 430431 (2014). One could make the case that some World Trade Organization
(WTO) rules need clarification, especially in the field of subsidies, and ask the question whether
trade subsidies should exist if they are for a good purpose, such as a public good like climate change
mitigation. Id. at 136-137.

(183) See OECD, Processes and Production Methods (PPMs): Conceptual Framework and Considerations
on Use of PPM-Based Trade Measures, 7 (1997), http://www.oecd.org/officialdocuments/publicdisp
laydocumentpdf/?cote=OCDE/GD(97)137&docLanguage=En [https://perma.cc/MN2L-XHNG6].

(184) Daniel C. Esty, Greening the GATT: Trade, Environment, and the Future 225 (1994).

(185) See for instance the Preamble to the Agreement Establishing the World Trade Organization,
which states:

Recognizing that their relations in the field of trade and economic endeavour should be con-
ducted with a view to raising standards of living, ensuring full employment and a large and
steadily growing volume of real income and effective demand, and expanding the production
of and trade in goods and services, while allowing for the optimal use of the world’s re-
sources in accordance with the objective of sustainable development, seeking both to protect
and preserve the environment and to enhance the means for doing so in a manner consistent
with their respective needs and concerns at different levels of economic development . . . .
(emphasis added)

Marrakesh Agreement Establishing the World Trade Organization, Apr. 15, 1994, 1867 U.N.T.S. 154 (1994).
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The ease of proliferation of news and information through the Internet—which
provides more transparency and access to information than ever before—has
allowed people to become more aware of trade negotiations and their effects.

This increased awareness has resulted in demonstrations against what many
citizens consider unfair and detrimental trade agreements that are supposed to
benefit ordinary citizens but in reality only benefit a few!39. Classic examples
are the massive demonstrations against the Trans-Pacific Partnership (TPP)
in the United States"*” and against the Trans-Atlantic Trade and Investment
Partnership (TTIP) in Germany, Austria, and Sweden®®,

These demonstrations occur because citizens widely consider trade to be
designed by and for the interest of large transnational corporations, rather
than for the needs of the general population™®®. So, reshuffling political
procedures by drawing citizens into these processes is necessary, and arguably
indispensable. It is, therefore, worth exploring how local and regional
governments"®?, such as those of cities or municipalities represented by their
mayors, can better represent the interests of their people.

Accountability, efficiency (via more rapid feedback), and transparency are
strongest at the governing level closest to citizens. In a post-Westphalian
world, neomedievalism!P may prevail, but the role of the city can be
preponderant. The involvement of citizens can be encouraged in different
intellectual and cultural ways, such as within civil society’s role in liberal

(186) See Anti-Globalists: Why They 're Wrong, The Economist (Oct. 1, 2016), http://www.economist.
com/news/leaders/21707926-globalisations-critics-say-it-benefits-only-elite-fact-less-open-world-
would-hurt [https://perma.cc/95KB-VUFC].

(187) See TPP Signing Sparks Dozens of Protests across US over Biggest Trade Pact, RT Am. (Feb. 5,
2016), https://www.rt.com/usa/331356-tpp-signing-protests-usa/ [https://perma.cc/DZD2-TVL3].

(188) Michael Nienaber, Tens of Thousands Protest in Europe Against Atlantic Free Trade Deals, Reuters
(UK) (Sept. 17, 2016), http://www.reuters.com/article/us-eu-usa-ttip-idUSKCN1INOH6 [https:/
perma.cc/ZP4Q-KQNC].

(189) For an example of this perspective, see Robert Reich, Trade Deals Like the TPP Only Benefit the
One Percent, Movers & Co. (Feb. 21, 2015), http://billmoyers.com/2015/02/21/trade-deals-boost-
top-1-bust-rest/ [https://perma.cc/42FF-2NZ3].

(190) Local governments today are bearing the costs of climate-change disasters. Conversely, if CO2 is
removed from the air by planting trees in a given part of the world, who benefits from this GHG
emission sequestration?

(191) “Neomedievalism” is a term often used as a political theory about modern international relations.
See Stephen J. Kobrin, Back to the Future: Neomedivalism and the Postmodern Digital World Econ-
omy, 51 J. INT’L AFr. 361 (1998).
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Western democracies, within the Asian values®? context in China'®®, or
citizens’ empowerment in theocracies.

Politically, the principles of subsidiarity, devolution, federal systems,
regional schemes, and closer ties between specific cities—not least within the
European Union—form the background for a rising role for the cities of the
world to come together. All these innovative options of governance make
decision-making easier and more impactful and aim at a decentralized system
of governance.

Lastly, given that citizens’ roles in trade are primarily as consumers, for their
activities to have an impact on climate change mitigation efforts, consumer
activity (i.e., purchases) must be significantly valued within the broader
economic dynamic of a country.

Table 6.2 assesses the consumer habits in eight major GHG-emitting states that
are also parties to three mega-regional trade agreements (RTAs) (the CPTPP,
TTIP, and the Regional Comprehensive Economic Partnership (RCEP)) to
ascertain whether consumer spending is of significant importance such that a
change in consumer habits could influence trade patterns in these jurisdictions.

Table 2 indicates consumer spending as a percentage of gross domestic
product (GDP). The figures are based on the market value of all goods and
services, including durable products (such as cars, washing machines, and
home computers), purchased by households.

(192) Values are desirable, tans-situational goals, varying in importance, that serves as guiding principles
in people’s lives. See S. Schwartz (1992) “Universals in the content and structure of values: Theory
and empirical tests in 20 countries,” in M. Zanna (ed.), Advances in experimental social psychology
(Vol. 25) (pp. 1-65), New York: Academic Press.

(193) The “Asian values context” refers to the notion of collectivism, rather than individualistic approachh
es to society that are more prevalent in Western societies. See generally C.J.W. L. Wee, “Asian
Values,” Singapore, and the Third Way: Re-Working Individualism and Collectivism, 14 SOJURN:
J. Sci. Issues in Southeast Asia 332 (1999).
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Table 2: Household Final Consumption Expenditure*?

Country | O entage of GDP
China 37.1
United States 68.1
European Union 56.3
India 59.2
Russia 52.1
Indonesia 55.4
Brazil 63.8
Japan 56.6
Canada 57.5
Mexico 67.1

Consumer spending contributes significantly to the GDPs of the countries in
Table 6.2, with the exception of China. So, empowering citizens to be more
climate change-conscious in their purchasing habits could spur the growth of
“greener” markets in the jurisdictions that are parties to the three mega-RTAs
mentioned above by creating high demand for greener goods.

6. Citizens, Climate Change, and Sustainable Energy (and Trade)

The empowerment of citizens is a promising tool for climate change mitigation,
but it depends upon support from NGOs, mayors and governors representing
citizens, smart cities!", digitalization of data, prosumers, and local food
production™®, The same is true with the enhancement of sustainable energy

(194) Household Final Consumption Expenditure, Etc. (% of GDP), The World Bank, http://data.world-
bank.org/indicator/NE.CON.PETC.ZS?end=2015&name_desc=false&start=1967&view=chart
[https://perma.cc/WE3N-Z8JP].

(195) () By smart city, we mean a city that is a self-sufficient unit and has digital technology embedded
across all its functions to enhance performance, well-being and communication, and also to reduce
costs and resource consumption.

(196) “Smart cities” refers to an urban development vision to integrate information and communication
technology and Internet-of-things technology in a secure fashion to manage a city’s assets. See Matt
Hamblen, Just What is a Smart City? Computerworld (Oct. 1, 2015), http://www.computerworld.
com/article/2986403/internet-of-things/just-what-is-a-smart-city.html [https://perma.cc/ZXS5F-
67QF]. “Prosumers” refers to consumers who are also producers of (renewable) energy and who
use energy in a smarter and more efficient manner. See Electricity Prosumers, European Parlia-
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via renewable energy cooperatives!?” and energy decentralization.

The decentralization and localization of energy dependency could potentially
lead to a change in the relationship between energy producers and governance
institutions, including municipal administrations and city mayors. The Paris
Agreement can be characterized as a hybrid global agreement that facilitates
these changes within a multipolar world.

The global stock-take (Article 14 of the Paris Agreement) will foster new ways
of valuing, seeing, and comparing sectors, communities (rich and poor, urban
and rural), countries, and regions. This data will inform other agreements as
well as policy on resource management (such as eco-labeling and PPMs).

The opportunities ahead are partially the result of technology enabling
a decentralization of production and processing of goods—for instance,
3-D printing as opposed to Fordist-style manufacturing—and a dynamic
hybridization of services—for instance, the gig economy—away from old
hierarchical and linear models towards multilevel and circular ones.

The form these will take depends upon how the power dynamics will manifest,
including backlash by citizens, corporations, and countries with the most to
lose within the existing globalized trade system. This hybridization indicates a
recognition that there is no inevitable, single pathway or outcome; rather, that
the political economy within, and between, regional contexts will influence
the potential opportunities and outcomes for citizens’ engagement.

IV. Conclusion, Recommendations and a Future Research Agenda

This paper sheds light on the emergence of a new actor, namely the prosumer,
in the EU’s energy security arena. The paper has shown that prosumers can
share extra energy production with others and serve as a shelter for micro-
grids. To reach scalability within sustainability in the case of micro/mini-
grids, they would need to be subsidized.

Sustainable energy is rapidly becoming an EU special brand, like the protection

ment Think Thank, http://www.europarl.europa.eu/thinktank/en/document.html?reference=EPRS
BRI(2016)593518 [https://perma.cc/W6YM-EXZB]. And “local food” refers to a movement that
aims to connect food producers and food consumers in the same geographic region to develop
more self-reliant and resilient food networks; improve local economies; or have an impact on the
health, environment, community, or society of a particular place. See Local Food, Wikipedia, https://
en.wikipedia.org/wiki/Local _food [https://perma.cc/4A6L-DWT5].

(197) Renewable energy at cooperative level is big enough to be technologically and economically eff
ficient, and small enough to be locally owned or controlled. In addition, local projects can help
in local economic and social regeneration. The benefits of ‘localisation’ have to be set against the
technical and economic advantages of larger scale systems.
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of human rights, in the quest for looking after the environment. Achieving
sustainable energy encompasses the following points: decarbonising the
economy (by using less energy based on fossil fuels and making greater use of
clean energy), democratising access to energy (namely everyone has the right
to participate), digitalization, diversification of energy supply, and disrupting
traditional energy cycles.

Leadership is shifting from national politics to local politics and, therefore,
power is being decentralised. For instance, when there is a disaster in a given
neighborhood, citizens do not contact the head of State or government of
the nation, but the mayor of the city. A clear example of this trend towards
local politics is the Local Governments for Sustainability platform®®,
These decentralized solutions are the way forward because they enable
democratization of energy throughout the world, which empowers citizens,
shifting the current paradigm.

As part of the global energy transition, two factors are crucial: 1) continued
global economic growth, which is a must, and 2) the protection of the
environment. Therefore, it is necessary to have a strategy that is realistic, fair,
and pragmatic. Realistic because the transition will take time and cannot be
done overnight. Fair because energy poverty deserves attention. And pragmatic
because GHG emissions must be addressed via more efficient technologies.
Access to energy will depend on the link between consumers and producers.
Having in place the right regulations will help speed up the process of energy
transition.

Following trends in the EU towards decentralisation and the emergence of a
‘gig’ economy, the energy sector is currently undergoing a large-scale transition.
One of its core aspects is the progressive top-down diffusion of the potential,
competences, and leverage from EU institutions, States, and corporate actors
across the energy value chain towards prosumers, who need to be at the center
of the energy transition for it to happen democratically in a bottom-up manner.

This phenomenon can be conceptualised as energy democratisation, namely

moving away from a few energy companies monopolising access to energy

towards energy owned mainly by consumers, making consumers of the utmost

importance. Therefore, energy transition can only happen if there is citizen

participation.

mvemments for Sustainability is an international association of local and metropolitan govv
ernments dedicated to sustainable development.’ (See UNEP Climate Initiatives Platform (2017)

ICLEI — Local Governments for Sustainability, http://climateinitiativesplatform.org/index.php/
ICLEI_-_Local_Governments_for_Sustainability)
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All of this is achievable by shifting the current paradigm to one that is more
human-centric, by linking projects to people, and more collaborative in how it
tackles various obstacles, whether legal or behavioural.

Think of the analogy of organic food: it is more expensive, but for many, its
benefits outweigh the costs. Moreover, consumers have the power to choose
either organic or non-organic. By the same token, many citizens are interested
in climate-friendly products even if they are more expensive. This means that
we need to look at the whole production process, not just the end product, if
we are serious about consumer empowerment. To get there, legislation must
remove barriers to participation and protect and promote consumers to enable
them to produce, store, sell, and consume their own energy.

While all of the above creates ample potential for facilitating and improving the
EU’s security of supply as well as fulfilling its climate targets, several caveats
exist. These not only are confined within energy security prerogatives, but also
extend to the critical management of digital security, which the digitalisation
of energy services brings to the fore. So, for consumers to become prosumers
and engage in the energy transition, it will be crucial to make the process
interesting and simple and to inform them much more, given the current level
of energy consumer dissatisfaction.

Here is where cities can play a major role at educating citizens on energy
transition and climate change mitigation, not least because cities consume
three quarters of the world’s energy!'*”, and because they are smaller entities
than countries or regions, so it is easier to get things done.

Even more impactful would be to educate companies and policymakers on
sustainable development, since there are fewer of them than there are citizens.
Doing so will shift the paradigm from a system that is producer-centric to one
that will be consumer-centric. With development have come environmental
and social problems such as climate change, poverty, wars, unhappiness,
depletion of resources, and environmental pollution that need to be rectified.
This paradigm shift is crucial because development is not possible without
energy and sustainable development is not possible without sustainable energy.

Society can minimize the level of suffering resulting from climate change
by doing a lot of climate change mitigation and adaptation. As John Holdren
says, “we need enough mitigation to avoid the unmanageable and enough

(199) ARUP, Energy in Cities, at 2, available at https://www.arup.com/-/media/Arup/Files/Publications/A/
A2-Issue-7.pdf.
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adaptation to manage the unavoidable”®®, In an ever-shifting context,
demand management emerges as a key issue. The provision of adequate and
precise information to prosumers—so that they can optimise their use of smart
grids—as well as the transition to targeted, flexible contracts to adjust to the
needs of prosumers need to be embedded in well-articulated broader policy
and market regulatory frameworks.

Moreover, private and public finance should be effectively attracted and
directed to indispensable infrastructure schemes that will enable the transition
from the traditional centralized power network to the decentralized nexus of
smart grids. And it is well known that, where finance flows, action happens.
Currently, both centralized and decentralized energy are interdependent and
help each other.

Renewable energy can supply all our energy forever at costs comparable with
existing energy sources and without their major environmental and social
impacts. The technologies that will be prioritised in terms of energy generation
to back renewable-energy generation will play a crucial role in facilitating the
role of prosumers in the new market in-the-making.

Since renewable energy is becoming more competitive, more green jobs will
be created in the future and the trend towards a clean energy revolution is ever
closer. This energy transition into renewable energy, in turn, will help both
enhance energy security and mitigate climate change. So rather than investing
large amounts of money into building liquefied natural gas terminals and
gas pipelines®?, the EU should make a greater effort to invest in renewable
energy.

The emerging establishment of prosumer markets is an invaluable development
that will enable the transition from supply-driven to demand-side EU energy
policy. This cannot but have far-reaching ramifications for the amply politicised
and securitised gas trade with Russia as well as for furthering the internal EU
market architecture.

It is expected that it will decrease flows of energy as well as dependence on
Russian gas in the medium term while at the same time acting as a stimulus for

(200) Lecture given by John Holdren at Harvard University, 2 October 2018.

(201) See for instance the case of Poland, whose main gas company signed a long-term contract in Noa
vember 2018 to receive deliveries of liquefied natural gas from the United States as part of a larger
effort to reduce its energy dependence on Russia. See Monika Scislowska, “Poland signs deal for
long-term deliveries of US gas,” 8 November 2018, 4P News, available at https://apnews.com/7256
8e5¢41bd49d0a3515926311ebc7b.

168 6 Kilaw's Annual International Conference Research - Contemporary
Legal Developments: Issues and Challenges - Kuwait 1-2 May 2019



Prof. Rafael Leal-Arcas

further market integration in the energy, climate, and digital economy realms.

Giving civil society a greater voice is imperative for the energy transition to
happen. Below are some of the necessary actions:

1. Speeding up action on the ground and localising global agendas;

2. More alliances between countries and donors in the decarbonisation
process;

3. Greater collaboration between civil society, governments, and NGOs to
include all layers of governance;

4. Bringing together different camps of governments;
5. Scaling up the capacity of local governments;

6. Webbing®®? will be necessary: we need to look at issues and challenges, not
sectors; temporal linkages are required, namely using time as an indicator,
given its importance in the context of decarbonisation, and there needs to
be policy coherence.

Finally, in the future, energy will be consumed near where it is produced.
How will this impact international trade (in energy), especially in an era of
trade restrictions? Furthermore, the protectionist concept of ‘buy local’ seems
to be going global. This policy is suggested, among other things, to reduce
greenhouse gas emissions from transportation, which will benefit climate
change. But, in the international trade domain, there are no winners with
protectionism.

What implications will ‘buy local” have for international trade at a time when
world trade is slowing? Unless there is more innovation in transportation,
there is a chance that this policy will result in less demand for international
trade. New actors and modes of governance are changing the traditional global
trading system, or at least are contributing to the transformation from inter-
State dealings to completely different forms of governance in which non-State
actors (including individuals) play a role. The EU has been a social laboratory
to test hypotheses of multi-level governance in the past, which are pertinent
for the case of energy transition. The issues raised above are all very relevant
to a future research agenda in the broad field of international economic law
and governance.

(202) By webbing, we are referring to connecting different issues in a broader policy approach, rather than
approaching them in silos.
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