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(8) Jerrick Robbins, A Solution to Utah’s Non-Compete Dilemma: Soliciting the Use of Non-
Solicitation Agreements, 2017 BYU L. Rev. 1227, (2018), p.1232.
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Brill-Venkatasamy Tara, La clause de non concurrence en droit du travail: comparaison des
droits anglais et frangais, Revue internationale de droit comparé, Vol. 50 N°1, Janvier-mars
1998, Pp.141-157.
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(13) In a few states, non-compete agreements are not enforced at all. In North Dakota and
Oklahoma, for example, non-compete agreements are unenforceable. California has gone
a step further: Not only are non-compete agreements unenforceable, but an employer who
requires employees to sign them can be sued, even if the employer never tries to enforce
the agreement. Lisa Guerin, Understanding Non-compete Agreements, https://www.nolo.
com/legal-encyclopedia/understanding-noncompete-agreements.html, Date of visit 10-
12-201; Evan Penniman Starr, Three Essays on Covenants Not to Compete, A dissertation
submitted in partial fulfillment of the requirements for the degree of Doctor of Philosophy
(Economics), University of Michigan, USA, 2014, p.1.
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Sandie Calme, «La clause de non-concurrence au sein du contrat de travail: droit allemand

et droit francais se démarquent», Revue d’Allemagne et des pays de langue allemande

[En ligne], 50-2 | 2018, mis en ligne le 30 décembre 2018, consulté le 30 avril 2019,

http://journals.openedition.org/allemagne/1006, p.459.

(16) A non-compete agreement is a contract wherein an employee promises not to enter into
competition of any kind with an employer after the employment period is over. Will Ken-
ton, Non-Compete Agreement, www.investopedia.com, Date of visit 3-12-2019; Alison
Doyle, What Is Non-compete Agreement?: A non-compete agreement is a contract be-
tween an employee and an employer in which the employee agrees not to enter into com-
petition with the employer during or after employment, Date of visit 5-12-2019.
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le préavis ... » Cass. soc., 21 janv. 1987, SA Parfums Courréges ¢/ Delteil, cité par D.
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As aprinciple, a clause which brings restrictions to the freedom of trade, industry and labor
freedom can be inserted only if this is indispensable for the protection of the legitimate
interests of the employer or of the creditor economic agent. The legitimate interest of the
employer leads to the insertion of such a clause in the individual employment contract.
In the absence of a legitimate interest, the non-competition clause =is deemed void,
regardless of the fulfilment of the other validity elements listed in the clause, for example
limitation in time and space. Such a legitimate interest of the employer is the protection
against the diversion of customers by the former employee. Alina Rotaru, Invalidity of
Non-Competition Clause in Employment Law, Perspectives of Business Law Journal,
Vol. 1, Issue 1, Nov. 2012, p.143.
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Brill-Venkatasamy Tara, op. cit., p. 145.
(36) Brill-Venkatasamy Tara, op. cit., p.144.
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(43) Brill-Venkatasamy Tara, op. cit., p.145.

(44) Cass. soc., 19 nov. 1996, Dr. soc. 1997, p. 95, obs. G. Couturier.

(45) Brill-Venkatasamy Tara, op. cit., p.147.
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(50) Brill-Venkatasamy Tara, op. cit., pp.148-149.
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WAC Ltd/Whillock, 1¢ aott 1989, L.R.L.R., 1990, p. 23. 43, La Court of Session est
une juridiction ecossaise, mais ses décisions peuvent faire I’objet d’un recours devant la
House of Lords. Brill-Venkatasamy Tara, cit.par. p. 150.
.1880&(\).&43&\)[3&\9.3rsﬂm“&ﬁ‘)ﬂ‘ﬁ.“)‘.)rd-nd‘&yljCJJJ(GHJJJJJ‘J:SL (51)
(52) Maude Bégin-Robitaille, L’impact de 1’application des clauses de nonconcurrence par
voie d’injonction provisoire et interlocutoire sur le droit au travail Mémoire de maitrise
en droit, Université Laval, 2013, Pp.47-48.
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(53) Office Angels Ltd/Rainer-Thomas and O'Connor, 12 mars 1991, LR.L.R., 1991, p. 214,
cit. par. Brill-Venkatasamy Tara, op. cit., p.149.

(54) Cass. soc, ler mars 1995, RJS 4/95, n° 377; V. dans le méme sens Cass. soc., 29 avr. 1980,
Bull, civ. V, n® 28.
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Maude Bégin-Robitaille, L’impact de 1’application des clauses de nonconcurrence par

voie d’injonction provisoire et interlocutoire sur le droit au travail Mémoire de maitrise

en droit, Université Laval, 2013, p.18.
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(56) [1986] R.J.Q. 809 (C.S.); C.A. Montréal, n° 500-09-000114-868, 2 juin 1986, non ra -
portée, Maude Bégin-Robitaille, op. cit., p. 50.
(57) Elec. Distribs., 166 F.3d at 1085. Jerrick Robbins, op. cit., p.1248.
324 0 1983 (L HusKw¥ ) slite 3 b Jandl 636 J a8 1S s (58)
(59) Maude Bégin-Robitaille, op. cit., p.55. 2011 QCCQ 14961.
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(64) Attendu qu’une clause de non-concurrence n’est licite que si elle est indispensable a la
protection des intéréts 1égitimes de I’entreprise, limitée dans le temps et dans 1’espace,
qu’elle tient compte des spécificités de 1’emploi du salarié et comporte 1’obligation pour
I’employeur de verser au salarié une contrepartie financiére, ces conditions étant cumula-
tives.Cas.soc.10 juillet 2002. No. 00-45135

(65) Jean-Bernard Bouchard, Rupture conventionnelle et clause de non concurrence insérée
dans le contrat de travail: A défaut de respecter ces conditions de validité, la clause est
nulle. www.juritravail.com/Actualite, Date de visite 3-12-2019.

(66) Given this, non-compete clauses are only valid and enforceable where an employer can
show that a legitimate business interest needs to be protected. Furthermore, the extent of
any such clause can only be such, that the restrictions it places upon the employee (e.g.
geographical area, activities, duration, etc) are no wider than are necessary to protect the
legitimate business interests in question. That is, should the restrictions created by the non-
compete clause go beyond protecting those interests, then it will render the clause void and
unenforceable https://www.theemploymentlawsolicitors.co.uk/non-compete-clauses.
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(67) Cass. Soc. 14 Dec. 2005, No: 2822. Cass.soc. 23 Nov. 2005, No: 2497 d’une part, que
la nullité de la clause de non concurrence ne fait pas obstacle a 1’action en responsabilité
engagée par I’employeur contre son ancien salari¢ dés lors qu’il démontre que ce dernier
s’est livré a des actes de concurrence déloyale a son égard; cite par Katell Deniel-Allioux
http://www.journaldunet.com/ Date de visite 3-12-2019.

(68) Katell Deniel-Allioux: http://www.journaldunet.com/management/0609/0609151-tr -
bune-non-concurrence.shtml, Date de visite 3-4-2020
«Le salarié est ,en effet, tenu par une obligation de loyauté vis a -vis de son employeur ,
comme 1 a rappelé la Cour de cassation”.

(69) La responsabilité de 1I’ancien salarié peut ainsi étre engagée sur le fondement des articles
1382 et 1383 du Code civil, sous réserve pour I’employeur de prouver 1’existence d’une
faute, d’un préjudice et d’un lien de causalité. Pierre Bonneau Concurrence de la part d’un
ancien salarié: subir ou réagir? https://www.lexplicite.fr/concurrence-part-dun-ancien-
salarie-subir-reagir/ Date de visite 21-12-2019.

(70) Beside the general causes of invalidity, the non-competition clause may be also affected
by specific causes. Thus, in the event that a non-competition clause does not contain the
provisions required by law on the stretching in time and space and of the cause, it will
be deemed null and void and of no effect. Alina Rotaru: Invalidity of Non-Competition
Clause in Employment Law. Perspectives of Business Law Journal, Volumel, Issue 1,
Nov. 2012, p. 143.
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(72) General Billposting Co/Atkinson, 14 déc.1908, All. England Report, 1909, p. 619. Brill-
Venkatasamy Tara; op.cit., p.153.
(73) D/M du 23 Janvier 1996, the times, Law report, 8 mars 1996.
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