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(1) Rapport, La responsabilité de I’arbitre, Le Club des Juristes, Juin 2017, p.13: ... la
valeur de ’arbitrage international est actuellement remise en cause.. I’arbitrage vit
une crise de réputation.. .

(2) Jean Paulsson: The Idea of Arbitration, New york, Oxford University Press, 2013,
p- 1: ¢ the idea of arbitration is that of binding resolution of disputes accepted with
serenity by those who bear its consequences because of their special trust in chosen
decision-makers.. .

(3) Rapport, La responsabilité de I’arbitre, op.cit p.14:” L’arbitrage international était
devenu le symbole de toutes les injustices produites par la mondialisation ; le tout
était intervenu dans une tumulte qui rendait inaudible tout argumentation appuyé sur
des faits vérifiés et des démonstrations rationnelles, et rendait inutile tout appel au
débat pour explorer les réelles pistes de réflexions.. I’arbitrage est parfois comparé a
une mafia..,.

(4) Prathima R.Appaji: Arbitral Immunity ; Justification and scope in arbitration institutions,
Indian Journal Of Arbitration Law, vlo.1, issue 1, July 2012 p.64.
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(5) Gary Born, International Commercial Arbitration, second edition, Vol.2, Kluwer Law
International, 2014, p. 2012.
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Greek Code of civil Procedure 1995, article (881): «In carrying out their duties, the

arbitrators and the chairman shall be liable solely for fraud or gross negligence»
058 1999 alad 2735 05, &SI « 3 sall & S (35 « I sall St 3 45T 5508 oo
Tl s 5me e 8,LEL LT Ga DA 531 1985 alad a5 el aSail gl pail) Jl i 53
.‘;S;.Ll
Italian Legislative Decree n°. 40, 2006, article (813): “The arbitrator shall be liable
for damages caused to the parties if he or she: 1) has fraudulently (dolo) or with
gross negligence (colpa grave) omitted or delayed acts that he or she was bound to
carry out and has been removed for this reason, or has renounced the office without a
justified reason; 2) has fraudulently or with gross negligence omitted or prevented the
rendering of the award within the time limit fixed according to Articles (820) and 826.
Outside these cases, the arbitrators shall be liable only for fraud or gross negligence
within the limits foreseen by Article 2, paragraphs 2 and 3, of Law no. 117 of 13 April
1988. An action for liability may be filed during the arbitral proceedings only in the
case foreseen by the first paragraph, n°. 1). In case the award has been rendered, the
action for liability may be filed only after the recourse against the award has been
upheld by a final judgment and for the reasons for which the recourse was upheld. If
the liability is not due to the arbitrator’s fraud, the amount of damages may not exceed
a sum equal to three times the agreed fee or, failing an agreed determination, three
times the fee established by the applicable tariff. In cases of liability of the arbitrator,
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neither the fee nor the reimbursement of expenses shall be due to the arbitrator; in
case of partial nullity of the award, they shall be subject to reduction. Each arbitrator
shall be liable only for his or her own actions.”. Spain Arbitration Act n.60 (2003),
article (21): 1. Acceptance obliges the arbitrators and, where applicable, the arbitral
institution to comply faithfully with their responsibilities, being, if they do not do so,
liable for the damage and losses they cause by reason of bad faith, recklessness or
fraud. English Arbitration Act (1996), Section (29): (1) — an arbitrator is not liable for
anything done or omitted in the discharge or purported discharge of his functions as
arbitrator unless the act or omission is shown to have been in bad faith. (2) subsection
(1) applies to an employee or agent of an arbitrator as it applies to the arbitrator
himself. (3) this section does not affect any liability incurred by an arbitrator by
reason of his resigning, Australia International Arbitration Act (1974), article (28): (1)
An arbitrator is not liable for anything done or omitted to be done by the arbitrator in
good faith in his or her capacity as arbitrator. (2) An entity that appoints, or fails or
refuses to appoint, a person as arbitrator is not liable in relation to the appointment,
failure or refusal if it was done in good faith. Malaysian Arbitration At 2005, article
(47) An arbitrator shall not be liable for any act or omission in respect of anything
done or omitted to be done in the discharge of his functions as an arbitrator unless the
act or omission is shown to have been in bad faith.
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R.Mullerat, J.Blanch: The liability of arbitrator’s, a survey of current practice, Dispute
resolution international, June 2007 L (1), (1), p. 106.
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(7) Uncitral Arbitration Rules (as revised in 2010), Arctile 16: Save for intentional
wrongdoing, the parties waive, to the fullest extent permitted under the applicable law,
any claim against the arbitrators, the appointing authority and any person appointed by
the arbitral tribunal based on any act or omission in connection with the arbitration.
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Sivano Domencio Orsi: Ethics in international Arbitration, new considerations for
arbitrator and counsel, Arbitration Brief, vol 3, issue 1, 2013, p. 92 et s.
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Ch Jarosson: Lanotion de I’arbitrage, LGDJ, Paris 1987, p. 1: “..I’arbitrage remontait

a la nuit des temps.. certains prétendent qu’il est aussi ancien que I’humanité, ou qu’il

a toujours existé.. I1 s’agit d’un phénomene plus qu’international ‘interculturel®.
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Jenny Brown: The expansion of arbitral immunity: is absolute immunity a forgone
conclusion ? Journal of Dispute Resolution, 2009, 225, p. 4 et s.
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(13) Ch Jarosson: op.cit p. 1: «selon Aristote, I’arbitre vise a 1’équité, le juge a la loi ....
L’arbitrage a été inventé pour que 1’équité soit appliquée ....».
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(15) Tadas Varapnickas: Arbitrator’s civil liability and its boundaries, summary of
Doctoral Dissertation, Vilnius University., Baltic States, 2018. p. 12: «.. this
ambivalence of the arbitrators status and the clash of the traditional theories of the
nature of arbitration determine that the issues of arbitrators civil liability are still a
kind of taboo in the arbitration community..» Julian D M Lew, Loukas A Mistelis,
Stefan M Kroll: Comparative International Commercial Arbitration, Kluwer Law
International, 2003, p. 71. )
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Jean Robert: Arbitrage civil et commercial droit interne et droit international, Dalloz
1967, n°. 410, p. 493 et s.
Ballorde Pallieri: L’arbitrage privé dans les rapports internationaux, recueil des cours
la Haye 1935, p. 286 et s.
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Ch Jarosson: op.cit p. 103: “...il ne s’agit pas d’une simple analogie entre la mission
du juge et celle de I’arbitre.. mais d’une identité profonde..”.
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questions intimement liées: qui choisir? qui choisit? ... I’'Impartialité¢ de 1’arbitre ne
doit pas étre seulement objective mais culturelle dans la mesure ou elle ne doit pas
privilégier le nationalisme juridique mais plutdt une ouverture d’esprit..”; Genevi¢ve
Augendre: L’arbitrage dans la justice et le role de l’arbitre, revue libanaise de
I’arbitrage interne et international, n.48, 2008. p. 21 et s: “... on choisit son arbitre
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Clay: Indépendance et impartialité de 1’arbitre, rev arb 2004 p. 6 et s ; E Minoli:
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“Code of Ethics for Arbitrators in Commercial Dispute (2004)”, American Bar
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Arbitrator (2015)”, Singapore International Arbitration Center, www.siac-org.
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(59) C.A. Paris, 24 mars 1977, Gouault J.B ¢/Gouault, rev.arb.1978, p. 31 note Rubellin-
Devichi:’ ... la responsabilité de ’arbitre qui a accepté sa mission est de nature
contractuelle et ne peut résulter qu’une d’une faute dans I’exercice de sa mission de
juger.. . C.A. Paris 12 octobre 1995, V. ¢/St Raoul Duval, rev.arb 1999, p. 324, note
Ph Fouchrad ... le lien de nature contractuelle qui unit I’arbitre aux parties justifie
que sa responsabilité soit appréciée dans les conditions de droit commun ... .

(60) Article 1464 NCPCF, Modifi¢ par Décret n°2011-48 du 13 janvier 2011 “.... les
parties et les arbitres agissent avec célérité et loyauté dans la conduite de la procédure.
Sous réserve des obligations légales et & moins que les parties n’en disposent
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States, England, France, Fordham International Law Journal, vol.26, 2002, p. 1861.,

(62) Tribunal de grande instance de Reims, Florange c¢ /Brissart et Corgi¢, n°. 482/77,
/9/1978, rev.arb. 1987.p.84,0bs.B.M.
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(63) C.A Paris, 22 mai 1991, Bompard.v.Consorts Carcasonne et autres,, rev.arb. 1996.
p. 476. .. une action en responsabilité contre 1’arbitre ne peut pas étre substitué
aux voies de recours ouvertes contre la sentence ni conférer indirectement au juge
étatique un pouvoir de révision de la sentence arbitrale.. n’entre pas dans la mission
du tribunal arbitral d’apprécier le bien ou le mal de la décision des arbitres.. .

(64) C.A Paris,Sté Annahold et D.Frydman.v. Sté L’Oréal et autres, 30/6/1995, rev.arb
1996. p. 483.
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C.A. Paris , V.C..v. Sté Raoul Duval, rev.arb. 1996, p. 411 ; rev.arb. 199, p. 324
note Ph. Fouchard.

(65) Cass. civ. 1 ch. 6/12/2005, L.et B Juliet ¢/X et autres, n°. 03-13.116 rev.arb. 2006.
p-126.note Ch Jarosson ; D 2006, p.274 note P.Y.Gautier ; JCP E 2006, 1.148. obs Ch
Seraglini ; JCP 2006 p.299 obs E.Loquin.
¢ ‘... En statuant ainsi, alors qu’en laissant expirer le dlai d’arbitrage sans

demander sa prorogation au juge d’appui a défaut d’accord des parties ou faute pour
celles-ci de la solliciter, les arbitres tenus a cet égard d’une obligation de résultat
ont commis une faute ayant entrainé I’annulation de la sentence et ont engagé leur
responsabilité..
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LSae oy )8 paSatll aSall 33 eyl Gl all Losie 5 . paSiall Jud (e Baaall 3ull
el Suaall Sull 3 s siim pie o reSall aSa Ul Rennes Tue 8 sl il
s 5 o ol Lae G pailly Ll LeaSall Bl as (5500 oKindl o1 celld e
O3Sl (il a3l LuasSatl] Bighl oo 3l g allal Lhoall LeSae calaiaal . aSal U]
cpoSatll BT Y el g f cpaSa bl B g fuss paas Angers Luae SLAT L LaSas cuindd psall
SLel (5 5meal (yalay elf3 3] aSial) pufid auSatll 5538 LA e ol g fane Ll 15318 pgranis
L ,a el LeSas
J.Paillusseau: L’arbitre responsable du délai de I’arbitrage, JCP 2006, p.129.
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Aol HIS) relbsims (e lisall Huslas o Faw bo (S Tasido casiua Uad gT JL3a)
Uelio e Cpo el 5 0L (o pelbaialllin aladtiul susds Lo oo Dénide justice
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(66)

81

Cass.civ.l.ch.15 janvier 2014, n°. 11-17.196.Azran Bull.civ. 2014, 1.n.1; Rapp.
cass.2014, p. 490; JCP 2014, Doctr. 255, note E.Loquin; JCP, 2014, 231, avis
P. Chevalier; Paris Jour Int. Arb. 2014, 299, note L.Aynés; RTD Com. 2014, 315,
obs.E.Loquin; Rev arb. 2016, 493, note J.S.Borghetti; JCP 2014, dcot. 857, obs
J.Ortscheidt; LPA 2014, n°. 215, p. 14 obs L.Degos; D 2014, 4, pan 2551 obs Th.Clay;
D. 2014, act 219, Le Bars; Gaz.Pal 127-28 juin 2014, p.18 obs. D.Bensaude.
‘... mais attend que la critique fondée sur la prétendue méconnaissance de 1’autorité
de la chose jugé a laquelle se rattache celle concernant la poursuite de I’instance
arbitrale, tendant a remettre directement en cause le contenu des sentences rendues
et partant de 1’exercice de la fonction juridictionnelle des arbitres, c’est a bon
droit que la cour d’appel, aprés avoir tout d’abord relevé que 1’arbitrage avait été
poursuivi apres le 18 octobre 2001 sur la base des faits nouveaux ou nouvellement
découverts et que les arbitres avaient statué¢ comme amiables compositeurs, ensuite,
déclaré irrecevable le grief portant sur 1’absence de relevé d’office du moyen tiré
du défaut de cohérence dans I’articulation des moyens, et enfin exclu I’existence du
manquement des arbitres a leur obligation d’impartialité et de bonne foi, a écarté
leur responsabilité en 1’absence de preuve de faits propres a caractériser une faute
personnelle équipollente au dol ou constitutive d’une fraude, d’une faute lourde ou
d’un déni de justice ... ¢
el o Loyl s sl ad Lol Tagll o, 58 2000/6/23 g 5l 451 Laill (318 5 G b5
Jo¥ Ll g3 e 5 ,AT 4ga (o Consultantaudi &<, 5 Azran sl y 4 (o Melnik
Joaat) Gugs LaSasll LSlad) w38 Sule] Gllay Melnik aeedl ‘a a8 2001/12/19 sl
ol SIA aand (J Y11 § gt o sl s A (gaaly LA oS I8 e
LS cond  BLETLY ey 5. 2000/6/23 7 5l Hulall 3aledl 5,30 A.uLu 2001/10/18
B 5t 5158 5 Ll BaleY (o 35S alls i ey 2004/2/19 5Ly sl SR
S 1 il L] Jaaians llay 2004/2/23 s Melnik sl 035 Zasl ol
-Consu & 55 5 Azran wawd) Blabs LeaSas ol )8 dadis o yais g laddl Ual o g8all e ] Liay
QJHZOIIM/I ol b SLE ] LaSas caatnl  SLTLYT Gakl Dot 5. tantaudi
Lmuuwlmm_meuywzoolms,ulwﬁlg\ﬁyluuw@t
(UL Ko 2014/1/15 g 55 s 301 aaatl) Lene Sl - Ana€ns Sl (o o
Bl Leadl 8 53Tl o ge o JALaS (o e lall ] aiind Lo Luail
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Jean V.. Y. M Lea3 o yaas 2018/4/28 5oy, Loyl Guvalll Lol 1Yl
gladd 3l go ad B U (o Uslbuwall Cia ol eSSl Wadll oo e Frangois
Wil Cro Tl A1 el e 206 dgn o s LS e Tk 1 ik
(G e IS pSall s €515 e LuSiadl gl 3 Iyl o
2Ll G113 Jlasl 3 O sas Busisa LaaS w158 L leaY dian (g3 <
() a3 3L 3 g g pad

oaa I3iate gate aSall Delue jlane el 38 ¢ Syl S g3 L3I Lol
fro Tkl Lgia Sunly US clas Llhiaie Jalie 836 3 s3laul a5l
L€t Uan ¥l e Lolaall oo s Gola a s d b 5 a3l il
LU Bland) L b5 Lgad sl e paslil] 0,30 SA15Y 5 a3 I 5¥1 Al
lia e AV 35 .(68)0__213.113 aSall Jobay oIS Eay cabsolute immunity
Bovill w.atdl E-X BRLNEN ‘1872 s‘L“ Syl Loftus Luas ) 8usadl ¢ gl
(O dlan] e Lo pSall Ueliss 5 L8L2E Tialis elua ) Tl yem

Hadi Slim: Une évolution jurisprudentielle majeure dans le domaine de la
responsabilité des arbitres, RLDC (Revue Lamy Droit Civil), N. 16, Juin 2014, p.26:
.. En ajoutant le déni de justice a cette liste, la cour de cassation a nettement cherché,
dans son arrét du 15 janvier 2014, a rapprocher les conditions de la responsabilité
des arbitres de celle prévues pour mettre en cause la responsabilité de 1’Etat pour
fonctionnement défectueux du service public de la justice.. .

(67) Cass.Civ.1 ch. 28 mars 2018.www.courdecassation.ft, ... la cour d’appel qui n’a pas
caractérisé le lien de causalité entre les fautes retenues a I’encontre de M.Y et le
préjudice allégué par la société Royal Annecy a privé son arrét de base légale.. que M.Y
ne pouvait ignorer qu’il lui était impossible de rendre de nouvelles sentences en qualité
d’arbitre pares I’annulation de ses sentences pour défaut de clause d’arbitrage...

(68) M.Mustill, S. Boyd: Commercial Arbitration, 2 edition, 1989, p. 225: * ... for
centuries, it was treated as axiomatic.. it was regarded as a self-evident to such degree
that there appears to be no reported instance which a disappointed party has ever tried
tried to recover damages from an arbitrator.. .

(69) Tharsis Sulphur and Copper Co. Ltd. v. Loftus (1872) L.R. 8 C.P. 1. Bovill C.J.
before whom the cause had been tried said (p. 42): It by no means follows that, when
two persons submit a matter in difference to the arbitration of a third, they agree to
take a person of the greatest amount of skill or intelligence. No matter what may
be the degree of skill he possesses, the decision of the person selected is final and
conclusive; and he is not liable to an action if he makes a mistake. Here, it is want of
skill only that is suggested...
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ple i s OVt 1,5 o 50 b o el et ) sl Ul 55 o 3
Oso s (aSall i Bremer Lu43 (& y2as da s Donaldson a3l e 1981
AL (o 2 g s 138 5 llanll S,00] g8 5 SLAEN g o s 301 Tl gl iy

Laal (5 gleall o Al () 59 pgaligas
sl oot 65l [ gaan gl = 1996 ale (o iais IEN da Ll L
LGyogll Claadl Lol 8 oagdy daalll Sa g — Arbitration Act

(70) Sutcliffe v. Thackrah [1974] AC 727 p. 736, Lord Reid: “I think that the immunity
of arbitrators from liability for negligence must be based on the belief — probably
well founded — that without such immunity arbitrators would be harassed by actions
which would have very little chance of success, and it may also have been thought
that an arbitrator might be influenced by the thought that he was more likely to be
sued if his decision went one way than if it went the other way, or that in some way
the immunity put him in a more independent position to reach the decision which he
thought right”. Lord Morris of Borth-y-Gest: ): “I think that it must now be accepted
that an action will not lie against an arbitrator for want of skill or for negligence in
making his award. The reason for this may be that the public interest does not make it
necessary for the courts to exercise greater powers over arbitrators than those which
they possess, such as the power of removing for misconduct or of correcting errors of
law which appear on the face of the award. Furthermore, as a matter of public policy
it has been thought to be undesirable to allow an action against an arbitrator (for lack
of care or skill) for the reason that his functions are of a judicial nature.”

(71) Arenson v. Arenson &Casson Beckman Rutley & Co., [1977] A.C. 405 Lord Simon:
- ... the essential prerequisite of the arbitrator to claim immunity is that by the time
the matter is submitted to him for decision, there should be a formulated dispute
between at least two parties which his decision is required to resolve . The law also
accords the same immunity to arbitrators when they are carrying out much the same
functions as judges”

(72) Bremer Vulkan v. South India Shipping (H.L.) (1981) AC.(999-921) Lord Donaldson

.. the courts and the arbitrators are in the same business namely the administration
of justice,.. the only difference is that the courts are in public and arbitrators are in the
private sector of the industry.. .
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(73) English Arbitration Act (1996), Section (29): (1) an arbitrator is not liable for anything
done or omitted in the discharge or purported discharge of his functions as arbitrator
unless the act or omission is shown to have been in bad faith. (2) subsection (1)
applies to an employee or agent of an arbitrator as it applies to the arbitrator himself.
(3) this section does not affect any liability incurred by an arbitrator by reason of his
resigning

& .abuse of power daludl Jlaaiwly Blsasl e Ll e sun p ggdo wady a3« paaddl Connis (74)

oandl 48 ua g Ly . dishonest conduct g slace o yli e AT paal a5 ghais s

.fraud and negligence Lo () ;3 Line 5 Ylaa)

Alan E.Senczko: Arbitration — Arbitrator potentiality liable for ailure to render

a decision, (1984), 67, Marquette Law Review 150; Patricia Shini: Knowledge,

Notice, Bad Faith and Dishonesty: conceptual uncertainely in receipt based claims

in equitable fraud, 2013, 24, 8, International Company and Commercial law Review

293.; Coral Mulcady: Arbitrator immunity under the new arbitration act 1996, 62,

3, Journal of arbitration, 2003. Westminister Corp.v.LNWR (1956), AC.246; Niru

Battery Manufacturing.c. Milestine Trading Ltd (2004) 1 ALLER Com 193.; Bruce

Harris. Rowan Planterose, Jonathan Tecks: The Arbitration Act 1996, A commentary,

Blackwell Publishing, Oxford 2007, p.79. Susan Franck: The liability of International

arbitrators a comparative analysis and proposal for qualified immunity, New York

Law Journal of international & comparative law, 20, 2000, p 6 et s ; Matthew Bricker:

The Arbitral Judgment Rule: Using the business judgment rule to redefine arbitral

immunity, Texas Law Review, 92, 197, 2013, p. 92..
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08 15300 Jad Ulad g Leabis Aiin < aSaill e Las il
Sl a3 330 ) Sl el a8 3] caialii g aatll Tua e Lladl sLgalls
dcliad) Lllaal Ji 3 Geeiatl aal wllial 3Las¥) o cakatll Loadll 3
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D e

(L}_:L..,..t_;_,.m@l.a_.‘:_\m&’.alslW.uwu33zu¢‘&u&f‘wl+¢dﬂy@j (75)
188 =
Dennis R Nolan, Roger I Abrams: Arbitral Immnunity, Industried relations law
journal, vol.11, n. 2. 1989. p. 237: .. this immunity applies only to an arbitrator quasi-
judicial or arbitral acts.. arbitral acts are as broad as judicial acts.. .
gosa 3200 (Blw pase ccan¥ waall we 3lpe (Blu pase paill we w3 )l (76)
LS Tae Lan STl 62T e bl oSl L g el il ale (Bl gl el oy 523
o el b elewd e 1680 2004 2 saall (J 581 alall (i pall Zaola 353
123 e (el CA)A‘LJMMQ_A&WLAM Loy 413 o« 3sluw
Matthew Bricker: op.cit. p.5: ... one of the primary reasons that parties coose to
use arbitration is because it is often much faster than litigation in courts.. thus, if
the losing party were then able to sue the arbitrator for negligently rendering an
award, arbitral awards would not be finalized until the losing party’s suit in court was
resolved a process which could take years..
1880s (Gl o o Lslaa Sene el sans A3 e Bl ga o cpaill sie s o g1 (77)
Matthew Bricker: op.cit. p.5:" ... if the law allowed for arbitrators to incur civil
liability, the losing party would then sue the arbitrator for negligently or erroneously
entering an awrd against him.. this would then increase the arbitrator’s risk of
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monetary loss for undertaking the arbitration, thereby increasing the arbitrators costs
or possibility driving the arbitrator out of business.. .
389 Lo Balaw o o pen Sl e 8 sane (508 48 (o Galiw pa se cpaill e W Be T (78)
34 o gl o st paill e w3a gt (79)
Doyin Rhodes - Vivour: Immunity of arbitrators, The International Journal of
Arbitration, Mediation and Dispute Resolution, vol.83, n.4, November 2017, p.448.
Matthew Bricker: op.cit. p.5: .. without arbitral immunity the number of skilled
persons prepared to act as arbitrators would be significantly reduced.. .
50 m oles g o <paill se w2 3e T (80)
Erwin Chemerinsky: Absolute immunity general principles and recent developments,
Toro law review, vol. 24, 2008, p. 3.
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O ST cafaill 51580 Galall e w58 4 s e pSadl Lulas
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146 (o (3ol pa 5o g (23867 o Baluw g 5o el wae (saa 81)

(82) Arthur W.Ro.Vine: Comtemporary isues in international arbitration and mediation,
Martinus Nijhoff Publisher, Holland, 2007, p. 229.. Dennis Roland, Roger Abrams:
op. cit.p. 256.

Gramling v.v Food L3 s,k (& 5ma Wyche sl o ) soall 138 8 5uis
Bolgadl e Yal e oSS lia] e 13825 1957 }La.! Machinery & chemical corp
‘In my opinion, it would be most unfair to the arbitrators to order them to come into
court to be subjected to grueling examinations by the attorneys for the disappointed
party and to afford the disappointed party a fishing expedition in an attempt to set aside
the award. to do this would neutralize and negate the strong judicial admonitions that a
party who has accepted this form of adjudication must be content with the results.. .

A ema Y B Jore e (S35 caSaall Bl Blaaa) e 30 10 53080 il 15l e (83)

(j L< (Irish Arbitration Act (2010) (came into force 8 juné 2010) gusd ¥ sl

e all S0 AUl (55 655005 Alall Blanll o s asiel il sll sLa3)

) el siall Aalls golo¥) ool e dalo saST JYA oo aSaall Lillal) Hlaal

a5 Y IS IWAYI 5t Shive 58 Ul L o a3

Teresa Giovannini: Immunity of arbitrators, The International Journal of Arbitration,

Mediation and Dispute Resolution, vol.83, n.4, November 2017, p. 440.

(84) Federal Arbitration Act 9.U.S.C.(This title was enacted by act July 30, 1947, ch.
392, §1, 61 Stat. 669)paras.10 (a), 2012: .... where the arbitrators were guilty of
misconduct in refusing to postpone the hearing, upon sufficient cause shown, or in
refusing to hear evidence pertinent and material to the controversy; or of any other
misbehavior by which the rights of any party have been prejudiced; or.. .
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Hoosac Tunel. Lu.a3 (5,20 1884 ale 4.35:‘).«2\/ Llal daSall & yi0e) LS
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8 1980ale 5. D g Y I ST e BB dlan o Gl WL
?S;ll Llass Fong.v.Amercican Airlines La8 (& jaas Lo, 9ddIS LY g daSas
aSall o Jobaill Jla Juadl i 383 A8 LSl Lulaall dal3s G 8 yutas
LaSall cond; LS VLK) alel i e g Bl sage 5d J8e 51,8 plas
Uselus Corey.v.New York Exchange L .43 ub,w 1982 ale Lo 50¥1 Lilal)
el danls e o 5180 3a0e dali juime o walial YMLAAJ\U\Q)M‘ASA.U

(85) Revised US Uniform Arbitration Act (RUAA).(2000) Section (14):’ (a) An arbitrator
or an arbitration organization acting in that capacity is immune from civil liability to
the same extent as a judge of a court of this State acting in a judicial capacity’s” The
immunity afforded by this section supplements any immunity under other law...
Teresa Giovannini:op.cit. p.440 ; Y. Banifatemi: Le nouveau droit de ’arbitrage
interne aux Etats-Unis (Revised Unifrom Arbitration Act 2000), la persistance des
particularismes, rev.arb.2003, p. 1200.

(86) Jones.v.Brown, 54, Lowa, 74, 78, N.W.140.37.American Report, 1880, 185: .. the
arbitrator is immune even though he was said to have act fraudulently and corruptly
when he conspired with another arbitrator and made decision without a regular
meeting, without the presence of the third arbitrator, and without the third arbitrator
signature.. .

13 Gl o pa

Cahn.v.International Ladies Garment Union 311.F.2%.113., 1962
12600 33l g 5o Abie dens caliinens
(87) Hoosac Tunnel Dock and Elevator Company.v. Brien, 137, Mass, 424, 50, American
Report, 323, (1884): .. the arbitrator was not liable for fraudulently inducing in
pursuance of a conspiracy with the attorney of the other party.. the other arbitrator to

unite with him in an unjust award in favor of the latter part.. . ’

(88) Fong.v.Amercican Airlines.62.F.2.759 (1980).

47ua ‘LB"L"“ e “&J_LU.A_\.C.J:I\;A ij‘
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(89) George Corey v. New York Stock Exchange, 691 F.2d 1205 (6 th. circ. 1982)

.. To the extent that Corey’s complaint may be construed to allege wrongdoing by the
arbitrators for which the NYSE is liable, we agree with the District Court that the NYSE,
acting through its arbitrators, is immune from civil liability for the acts of the arbitrators
arising out of contractually agreed upon arbitration proceedings. Our decision to extend
immunity to arbitrators and the boards which sponsor arbitration finds support in the
case law, the policies behind the doctrines of judicial and quasi-judicial immunity .....

(90) Baar.v. Tigerman, 189.California Report.834.838 (Cal App.3d.1983): ... while we
must protect an arbitrator acting in a quasi-judicial capacity, we must also uphold the
contractual obligations of an arbitrator to the parties involved..”

(91) .Malik.v.Runntenberg, 942, A.2.136.N.J.Super.CT.2008: ... the immunity only includes
judicial acts performed within the individual’s subject matter jurisdiction.. .

(92) Hooper.v..Amercican Arbitration Association n°.16-55573.9th.Dcember 2017.’..
‘Arbitralimmunity extendsto claimsthatarise outofadecisionalactand exists to «protect
the decision-maker from undue influence and protect the decision-making process from
reprisals by dissatisfied litigants.» Sacks v. Dietrich, 663 F.3d 1065, 1069 (9th Cir.
2011) (citation omitted). But Hopper’s false advertising claim is predicated on AAA’s
descriptionsofitsarbitratorsdisseminatedthroughitswebsiteanddirectmail. Commercial
advertisement, designed to sway individuals to choose AAA over its competitors—as
Hopper alleges occurred here—is distinct and distant from the decisional act of an
arbitrator. Therefore, adjudication of claims, like false advertising, that arise before
a formal arbitration relationship between parties to arbitration, arbitrators, and
arbitration companies like AAA will not lead to “undue influence” over the arbitration
process, nor will it expose arbitrators’ decisions to “reprisals by dissatisfied litigants.
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Maria Pilar Perales: Liability insurance in arbitration: the emerging Spanish market and

the impact of mandatory insurrance regimes, Kluwer arbitration blog, 8 January 2014.
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PRC Criminal Law 1979 (as amended 1997), Amendment (6) to the Criminal Law of
the People’s Republic of China (VI) — 2006’ An article is inserted after Article 399
of the Criminal Law as Article 399 (I): “Where anyone who undertakes the duties
of arbitration according to law intentionally goes against the facts or law and makes
any wrongful ruling in the process of arbitration, he shall be sentenced to fixed-term
imprisonment of not more than three years or detention. If the circumstances are
extremely serious, he shall be sentenced to fixed-term imprisonment of not less than
three years but not more than seven years.”
Duan Xiaosong: Criminal Liability for arbitrators in Chinese Law: perversion of law in
commercial arbitration, Pace International Law review, vol.27,issue 1, 2015, p. 14 et s,
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(96) Pratique arbitrale, du Comité frangais de 1’ Arbitrage tenu le 16 avril 2015, «de I’avis
général, il a été reconnu que la mise en cause de la responsabilité pénale de I’arbitre
pour faux en écriture en cas de déclaration incompléte était une sanction excessive et
inadaptée a une déclaration d’indépendance incompléte» (L’obligation de révélation
aspects pratiques pour les arbitres et pour les parties, Rev. arb. 2016, p. 367) ; Ph.
Fouchard, «Synthése - Typologie des institutions d’arbitrage», Rev. arb. 1990, Pp.
281-309.
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(100) M. Daury-Fauveau, J-cl. Penal, Fasc. 20, «Infraction générale de blanchiment —
Conditions et constitution», n° 32. A..Mourre, «Arbitration and Criminal Law:
Reflections on the Duties of the Arbitrator», Arbitration International, LCIA 2006,
p. 113: “If the arbitrators realize that the arbitration has been simulated from the
outset, which is to say that, in reality, there is actually no dispute, they should resign
(...)”. D. Chilstein, «Droit pénal et arbitrage», Rev. arb., 2009, n° 25.
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Giorgio Sassine: A call to Arms: Education to prevent the harsh reality of Guerilla
tactics in the face of the UAE’s recent law on possible criminal sanctions for
arbitrator’s, Kluwer arbitration blog, 23/1/2017 ... it is deeply troubling and entirely
unsatisfying to realize that an arbitrator may face criminal sanctions for attempting
to uphold its duty and acting as an arbitrator of justice ... *“; Sadham Hussein: The
criminal liability of arbitrators in UAE, Uncourt, 8.2018. p.8. ; A.Farhad: Two steps
forward, one step back: areport on the development of arbitration in the United
Arab Emirates, Journal of International Arbitration,vol. 35,2018, p.131.
D 3 63, ulas¥1 & 3 alSal ans Joantis 2018 Ll 24 a3, solasl ¢ 305 o guase (104)
oo saill o alil ol o gasis Jasawn e ¥ Salll (ol gdall o 5 laals 1987
A sbe sl sl US o) g Guad 553 Y g D (e JB Y S Guanly L8lay 1 (257) 30U1: 39
ol pdan s Lol bl 51 L00a 51 Lse (s 509 6 LOLATY Labiad) e HlEall paTie 5l
.((....Mmtncaamﬁ)bjbﬂ\’y\gwdu
Bashar. H. Malkai: UAE as friendly hub for arbitration again, Kluwer arbitration
blog, 19 January 2019: .. the exclusion of arbitrators from the scope of article
257 of the UAE Penal code and the precise definition of the penalized acts are a
welcome step in the right direction to maintain UAE as a friendly hub for arbitration
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